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THE CLERK:  Matters on Chartwell versus Addus.1

MR. STEINBERG:  Judge, when you were telling your2

lender story --3

THE COURT:  Yes.4

MR. STEINBERG:  -- it reminded me of my first hard5

asset lender experience when I was at Gendel (ph.).6

THE COURT:  Yes.7

MR. STEINBERG:  I was a first-year associate, and we8

represented Greentree Acceptance, which did mobile homes --9

THE COURT:  Right.10

MR. STEINBERG:  -- and so they said, "Howard, you're11

going to have your first court appearance," which I was all12

excited, and they said, "We want you to do a claim of delivery13

on a mobile home."14

THE COURT:  right.15

MR. STEINBERG:  I said, "Great.  Tell me the facts,"16

and they said, "There is this guy, a convicted child molester17

who just got out of jail who's like 6 feet, 280 pounds."  They18

were trying to evict him, and he -- so he took an ax and he19

was chopping up the mobile home, and so the man from Greentree20

came out and he said, "What are you doing?" and the guy said,21

"If you come back here, I'll kill you.  I've got a gun in my22

mobile home," and originally it was going to be assigned to23

Neil Miller, who was a fourth-year associate --24

THE COURT:  Right.25
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MR. STEINBERG:  -- to go and do the claim delivery.1

 Neil said he had a conflict, so they were sending, me and I2

said, "I see where I fit on the totem pole.  I'm the newest3

associate in the firm," and so thank God it settled before I4

had to go to court and deal with it, but I was just sitting in5

my office saying this is going to be my experience to law and6

--7

THE COURT:  My first experience was one of the8

managing partners called me in.  He said, "Look" --9

(Off the record/On the record)10

THE COURT:  Are we waiting on Mr. Wright?11

MR. EARLY:  He's coming, your Honor.12

THE COURT:  All right.13

MR. WRIGHT:  I'm here now.14

THE COURT:  Good morning, Mr. Wright.15

All right.  Let's have your appearances.16

MR. STEINBERG:  Good morning, Judge.  Howard17

Steinberg of Irell & Manella appearing for the plaintiffs,18

Chartwell Litigation Trust and Gregory Segall, trustee of the19

Chartwell Litigation Trust.20

MR. STRUB:  Good morning, Judge.  Michael Strub of21

Irell & Manella also appearing on behalf of plaintiffs.22

MR. EARLY:  Good morning, Judge.  Scott Early on23

behalf of Addus Healthcare and the individual defendants.24

MS. WHEELER:  Good morning, Judge.  Ellen Wheeler25
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for the defendants.1

MR. BUDY:  Judge, Ed Budy, general counsel for Addus2

Healthcare.3

MS. MURCH:  Good morning, Judge.  Jill Murch, Foley4

& Lardner, on behalf of the defendants.5

MR. WERNER:  Good morning, Judge.  Chris Werner on6

behalf of the defendants.7

THE COURT:  Okay.  Mr. Steinberg, go ahead.8

MR. STEINBERG:  Thank you.9

CROSS EXAMINATION10

BY MR. STEINBERG: 11

Q. Mr. Wright, you testified that the purchase for Addus in12

the letter of intent was based upon a multiple of five times13

EBITDA, correct?14

A. That was an approximation, yes.15

Q. And when Mr. Magliochetti was with Chartwell, proposals16

to purchase Addus were also based upon a multiple of five17

times EBITDA, weren't they?18

A. Yes.  I believe they were.19

Q. Okay.  Between the time that the letter of intent was20

signed in August of 2001 and the time that you signed the21

stock purchase agreement in January of 2002, you testified22

that Mr. Magliochetti said that Addus's EBITDA no longer23

mattered.  Is that correct? 24

A. Reported EBITDA, reportable EBITDA was not important,25
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that pro forma adjusted was.1

Q. Reportable EBITDA was not -- was not important?2

A. Was not as important as pro forma adjusted.3

Q. All right.  Now you're saying was not as important, but4

it was still important?5

A. It was pro forma adjusted EBITDA that had been looked at6

by Frank Magliochetti when he was at Chartwell before Med, and7

when he was at Med.8

Q. By "pro forma EBITDA" you mean EBITDA adjusted for one-9

time occurrences that were nonrecurring?10

A. Adjusted for one-time occurrences and for private company11

expenses, and items that the buyer would not incur after a12

closing that we were incurring as a private company.13

Q. When did Mr. Magliochetti say that?14

A. In our meetings.  That's what we presented to him.  We15

always presented every potential buyer with what our financial16

statements said, and what the pro forma adjustments would be,17

and then the pro forma adjusted EBITDA.18

Q. My question is when -- when did Mr. Magliochetti tell you19

that pro forma EBITDA's were -- were -- excuse me -- that the20

regular EBITDA's didn't matter?  When did he tell you that?21

A. Well, in -- with respect to the -- our dealings with Med,22

it was when we were having our arguments over the R.J. Gold23

suggested $13.8 million of adjustments.24

Q. So was that in November of 2001?25
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A. It would have been after -- it would have been between1

October and January 8th.2

Q. Well, at some point Mr. Magliochetti, I presume you're3

saying, said that regular EBITDA doesn't matter anymore, and4

I'm just trying to find out when he said that.5

A. I don't remember four years ago exactly when between6

October 1st and January 8th because we had many conversations7

about pro forma EBITDA.  One was on 9/11 at that meeting at8

Boston Logan Airport.  We were looking at pro forma adjusted9

EBITDA for Chartwell, TLC, and Addus.10

Q. All right.  And so is it your testimony that you can't11

tell me when from October through January of 2000 -- from12

October of 2001 to January of 2002, you can't tell me when in13

that time line Mr. Magliochetti said it was okay to ignore14

regular EBITDA?15

A. It was more than once, and no, I can't pinpoint the16

various conversations.17

Q. Do you think it occurred before December?18

A. I think it occurred before December and after December.19

Q. All right.  And he repeated that on several occasions,20

that regular EBITDA didn't matter, correct?21

A. The -- yes.  Yes.22

Q. All right.  And you testified also that Mr. Magliochetti23

said that write-offs of the HME accounts receivable did not24

matter, correct?25
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A. As long as I was indemnifying on the collection of the1

receivables, he was not concerned with the write-offs.2

Q. All right.  And so that didn't matter if the write-offs3

were $5 million, $8 million, or $15 million?  Whatever the4

number was, it didn't matter; is that your testimony?5

A. That's not my testimony, no.6

Q. Well, you said as long as you were indemnifying, the HME7

receivables didn't matter, correct?8

A. Correct.9

Q. All right.  Are you saying now that there was an10

understanding that the indemnity was at a fixed dollar level,11

and anything over that HME receivable write-offs did matter? 12

Is that -- was that the understanding?13

A. No.  That's not -- that wasn't the understanding.14

Q. Well, tell me what the understanding because I don't15

understand the understanding.16

A. The understanding was that we were taking reserves of17

$13.8 million, and that that's what R.J. Gold thought would18

provide a cushion against future hiccups, as Frank described19

them, and that with those adjustments he wasn't concerned with20

EBITDA and with the indemnification on the receivables, he21

wasn't concerned with the HME receivables.22

Q. And if the reserves exceeded 13 point -- excuse me -- if23

the adjustments exceeded $13.8 million, was he concerned about24

that?25



WRIGHT - CROSS 11

A. Well, I suppose he would have been, but that's what they1

determined through their due diligence, and we didn't -- we2

thought it was high, but we agreed that we would take those3

reserves.4

Q. Is there anywhere in the stock purchase agreement where5

it says that the R.J. Gold reserve amounts of $13 million are6

going to -- are being taken by Addus?7

A. I believe those adjustments were attached as an exhibit,8

and I believe that -- I can't point to it in the -- but it's9

there in the stock purchase agreement.  There's an exception10

for our -- in our reps and warranties on the financial11

statements, there's an exception for buyer adjustments, and12

that was the $13.8 million.13

Q. All right.  Your testimony is that the R.J. Gold14

adjustments are an exhibit to the stock purchase agreement?15

A. I believe they were.16

Q. All right.  Well, I'll represent to you, Mr. Wright, that17

if they are, I've sure never seen them.  Are you sure about18

that?19

A. I didn't say -- I thought -- I thought it was because20

it's referred to in the stock purchase agreement.  That's what21

the buyer adjustments are that are accepted.22

Q. On the September 30, 2001 financial statement that was23

attached as part of the stock purchase agreement, you didn't24

make the R.J. Gold adjustments, did you?25
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A. No, we did no.1

Q. You could have easily made the R.J. Gold adjustments to2

the September 30, 2001 financial statements, couldn't you?3

A. It wasn't our practice.4

Q. I'm asking if you could have done it.5

A. If we could have done it on September 30th?  I suppose we6

could have.7

Q. You understood that the write-off of the HME accounts8

receivable negatively effected Addus's EBITDA, didn't you?9

A. Reportable EBITDA, yes.10

Q. Mr. Magliochetti told you that the problems with the HME11

accounts receivable were fixable, didn't he?12

A. Yes, he did.13

Q. So he was not concerned that the HME accounts receivable14

were a problem, was he?15

A. He was not pleased, and neither was I, but he wanted to16

go forward with the deal.17

Q. All right.  But he didn't perceive it as a problem18

because he knew it could be fixed?19

A. It was a problem that was fixable, correct, yes.20

Q. If the HME accounts receivable were a non-recurring item,21

other than writing them off there would be nothing to fix,22

would there?23

A. It's difficult to answer your questions yes and no and to24

give a complete answer.25
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THE COURT:  Well, try, and there will be more1

questions.2

A. Could you repeat your statement that then becomes a3

question?  I'm sorry.4

Q. If the HME accounts receivable were a non-recurring item,5

and you've said they were non-recurring, right?6

A. Non -- they were expected to be a one-time adjustment,7

yes.  That's right.8

Q. All right.  And so if they were to be a one-time9

adjustment, than there would be nothing for Mr. Magliochetti10

to fix, would there?11

A. Well, there had to be a problem that created it, and we12

discussed the fact that it could be fixed, and that Med's13

people could do that.14

Q. If you have a bad receivable, all right, you've got a15

customer doesn't pay you, and you're owed $2 million, you can16

write that off.  That would be a non-recurring item and you're17

done with it, correct?18

A. Yes.19

Q. All right.  And then so that would be an example of a20

non-recurring account receivable problem that's done when you21

write if off, correct?22

A. Yes.23

Q. You were saying that the HME accounts receivable were non24

-- was a non-recurring problem.  Those were old receivables25
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too, right?1

A. No.  Actually I didn't say that.  I think -- I'm thinking2

about my testimony yesterday.  I believe I split those R.J.3

Gold adjustments into two pieces; out of period non-recurring4

items and HME receivables.  I don't believe I said that the5

HME receivable problem was a one-time problem.  I said it was6

fixable.7

Q. All right.  Well, I guess we just have a different8

recollection.  So you're now saying that the HME receivables9

were a recurring problem?10

A. The HME receivables needed a system, needed to be tuned11

up and fixed in order to bill on a timely basis and collect on12

a timely basis.13

Q. All right.  So just so that we're clear, because my14

question just asked -- you didn't directly answer my question.15

My question was, so it's true that the HME accounts16

receivable were a recurring problem?17

MR. EARLY:  Objection, your Honor.  The witness has18

answered the question.  It's been asked and answered. 19

Counsel's question calls for a technical term of accounting. 20

This witness is not a CPA or an accountant.21

THE COURT:  Your objection's overruled.22

Mr. Wright has demonstrated to me a fairly23

perspicuous understanding of one-time non-reoccurring24

adjustments, and I think I have a fairly good understanding of25
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what he's been talking about. 1

Even if you write down receivables for accounting2

purposes doesn't mean that you may not be committed to trying3

to collect those things that had been written off, and if you4

understood that there was some underlying problem that gave5

rise to having to write this off, and you thought that it6

could be fixed within the next reporting period if you got on7

top of it, then it might not be a recurring item. 8

It doesn't mean that the problem went away.  It9

simply means that Mr. Magliochetti, according to what Mr.10

Wright said, believed that with his systems in place, he11

talked about his proposed software, with a -- with greater12

administrative supervision, that while this was a substantial13

write-off, it might not be recurring, and he said that Mr.14

Magliochetti wanted a fairly deep reserve so he wouldn't have15

to make post-acquisition adjustments. 16

So Mr. Wright said he was willing to reserve an17

amount greater than he thought was necessary after he talked18

with his people, and it turned out that the problem might have19

been more serious than Mr. Wright believed it to be in20

September of 2001 or in January of 2002.21

So it's not inconsistent to say, "I believed it was22

a one-time non-reoccurring adjustment.  I thought we could get23

our arms around it," and it turned out that he underestimated24

the severity of the problem, and in hindsight with the next25
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audit, BDO Seidman made it fairly clear that this problem with1

both Mr. Magliochetti, Mr. Wright may have genuinely believed2

could be fixed. It turned out to have a deeper adverse3

financial impact. 4

So I think I understand what he said, and I think5

that he understands the distinction, and he's made that6

distinction.  I'm a little confused, however.  I thought that7

notwithstanding the exclusion perhaps or the exception from8

the reps and warranties, and whether or not you're making a9

rep and warranty about something that R.J. Gold proposed or10

whether you're making the adjustment because your auditors11

independently are proposing it, the question is was the HME12

receivable treated as an out of period non-recurring item, and13

then Mr. Wright said, and this is where the confusion I think14

was engendered, "I didn't say it was a one-time non-recurring15

problem that had to be fixed.  It still had to be fixed."16

So I can understand Mr. Steinberg's effort to try to17

get this straight because Mr. Wright appears to be giving18

inconsistent answers and I'm sure that in redirect he'll have19

a chance through your questions to re-clarify it, but I'll let20

Mr. Steinberg go on in this because it is a significant21

matter, and we're all doing this in hindsight, but I am a22

little confused about what is -- whether the out of period,23

one-time non-recurring adjustments includes the HME24

receivables or doesn't, and that seems to be from that25
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perspective a question that can be answered yes or no, which1

is independent of whether or not in fact it turned out to be2

the case that it was a non-recurring or recurring problem.3

Sometimes you think you've written it off. 4

Sometimes you think that fixes it and it turns out that's not5

the case, but you have to put yourself in the position of the6

person making that decision at the time he makes it in7

consultation with his professional advisors.8

So go ahead, Mr. Steinberg.  Let's see if we can get9

this nailed down.  Is it or is it not a non-recurring item10

when the issue at hand is the HME receivables?  I think that's11

the question on the floor, and I don't think it's -- he12

doesn't need to be an accountant.  Here's a businessman who's13

been talking to his auditors, talking to his chief financial14

officer.  He's had numerous discussions about this with Mr.15

Magliochetti and others over an extended period of time. 16

So I do think it's appropriate to get Mr. Wright's17

best statement of his understanding on the record.  That's an18

awful long way of saying, Mr. Early, your objection's19

overruled.20

A. May I ask for clarification of your question, or may I21

clarify it and then you tell me if you don't want it that way?22

THE COURT:  You're not here to bargain with Mr.23

Steinberg.  I'll let Mr. Steinberg ask the question.  Counsel24

has a right to continue to object.25
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THE WITNESS:  Okay.1

Q. I think the Court did frame the question.  In terms of2

determining of what these R.J. Gold adjustments were and what3

was agreed upon as to acceptable adjustments versus non-4

acceptable, were HME non-recurring out of period write-downs5

included within that?6

A. I guess my -- my inconsistency and confusion here is that7

when I asked -- answered your question -- your last question I8

was frankly speaking with hindsight from where I sit today.9

If you asked me on -- in October, November, December of10

2001 did i think that the write-off we were taking that R.J.11

Gold suggested was basically a one-time write-off, I did.  The12

majority of it applied to prior year.13

Q. You had an awful lot of e-mail communications with Mr.14

Magliochetti and Mr. Stein concerning your negotiations and15

your deal points.  Can you direct me to a single e-mail where16

Mr. Magliochetti or Mr. Stein say to you that the September17

30, 2001 financial statements, whatever changes are made to18

them are fine as long as they deal with HME accounts19

receivable?20

A. No, I cannot.21

Q. Can you direct me to a single e-mail where you ever sent22

something to them saying that the September 30, 2001 financial23

statements could be adjusted later on for the HME accounts24

receivable, and it didn't matter?25
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A. I don't believe so.1

Q. Can you direct me to a single e-mail where Mr. Stein or2

Mr. Magliochetti ever said to you that as long as there were3

adjustments that were consistent with the R.J. Gold4

recommendations, that financial statements for September 30,5

2001 were acceptable and didn't have to reflect those?6

A. It's in the stock purchase agreement.7

Q. All right.  We'll get to the stock purchase agreement in8

a minute.  I'm just asking during all of your discourse, all9

of your e-mails back and forth discussing deal and deal terms,10

can you point one -- can you point to me one e-mail, can you11

direct me to one that says that that was the agreement?12

A. No, I cannot.13

THE COURT:  Mr. Steinberg, I appreciate his candor,14

but there are so many e-mails going back and forth, I think15

between you and Mr. Early you must have introduced 40 of them,16

and you're asking him to say if there are 40 e-mails, which is17

the one that made this direct statement?18

MR. STEINBERG:  The point -- the point, Judge, is19

from -- we've looked at all this stuff very carefully --20

THE COURT:  I understand.21

MR. STEINBERG:  -- and we've never found a single22

one.23

THE COURT:  Okay.24

MR. STEINBERG:  All right.  And so, you know, I25
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don't know how to ask the question any other way.  If he could1

direct me to one, I sure haven't seen one. 2

THE COURT:  Okay. 3

MR. STEINBERG:  And I'm happy if Mr. Early on4

redirect will point to one.5

THE COURT:  Okay.  It's just that when you're asking6

him can you recollect with all the e-mails that have already7

been introduced and perhaps others that haven't been8

introduced, was there an express statement?9

MR. STEINBERG:  I could ask it a different way.10

THE COURT:  And --11

Q. You never -- you never put in writing prior to signing12

the stock purchase agreement that there was this understanding13

that adjustments to HME accounts receivable didn't matter for14

purposes of the September 30, 2001 financial statement, did15

you?16

A. I frankly don't recall if we -- if I did or didn't.17

THE COURT:  But his answer also was, "I understand18

about the e-mails.  I may not be able to point to one,19

although we've had several discussions about them at meetings20

held in Boston and Palatine and other places, but the best21

place to look for what our understanding was, what our deal22

was is read the stock purchase agreement," and you said,23

"We're not there yet."24

So I understand his answer.  He can't point to a25
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single e-mail out of this flurry of e-mails, but I heard him1

to say, "Well, I believe it's in the stock purchase2

agreement."3

MR. STEINBERG:  All right. 4

THE COURT:  Perhaps we can move on to that.5

MR. STEINBERG:  Well, I'm moving to something just6

before that.7

THE COURT:  All right.  I'll let you go on, Mr.8

Steinberg.9

MR. STEINBERG:  All right.10

Q. So you're saying in October, November you -- Mr.11

Magliochetti had said to you on several occasions that he was12

fine with the fact that HME accounts receivables could be13

written off because you were providing the indemnity, right?14

A. Yes.15

Q. And he said that the September 30 financials are fine as16

long as you make -- you can make adjustments later on and17

those adjustments are fine too, you don't have to reflect18

those in the September 30 financial statements, correct?19

A. As long as they were agreed adjustments, yes.20

Q. All right.  Can you please turn to Exhibit 238?21

(Trial Exhibit 238, E-Mail Written by Andrew Wright Dated22

December 25, 2001, Marked)23

A. I'm sorry.  238?24

Q. Correct.25
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A. I don't think I have a 238.1

Q. It's the last book, book nine.2

A. That's right.  We added, correct?3

Q. I don't know if it's in your book.  I'm going to give you4

one.5

A. It's not.6

Q. I want to direct your attention to the second page of the7

exhibit.  It appears to be an e-mail that you wrote on8

December 25th, 2001.  I would ask if you could read that?9

(Pause in proceedings)10

A. I should write shorter e-mails.11

THE COURT:  The advice I get is not to write any e-12

mails.13

THE WITNESS:  Mr. Budy has suggested I don't write14

them at all.15

THE COURT:  Maybe you'll have learned.16

THE WITNESS:  I have a --17

THE COURT:  My mother used to say, "Write the letter18

and then sit on it for the evening and then read it again in19

the morning and decide if you want to send it."20

THE WITNESS:  That is my current practice.21

THE COURT:  Yes. 22

A. I've read it enough to -- I think I can answer questions.23

Q. All right.  This is an e-mail that you wrote and sent on24

December 25th, 2001?25
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A. Yes.1

Q. I want to focus on the second paragraph in that e-mail. 2

You're talking about the HME accounts receivables in this3

thing, and I'm going to pick up on the last two sentences4

because it's rather lengthy.5

It says, "This issue was created by upcoding under the6

direction of the former owner of ABC Medical without our7

knowledge."  Three sentences actually.  "We self-reported when8

we learned of it, fired him, and began working with the OIG to9

come to a resolution.  The delay in conclusion here works to10

our advantage as a company, but in this sale to the11

disadvantage of the selling shareholders (because Frank is12

extremely nervous about HME receivables and unresolved OIG13

issues.)"14

Do you see that?15

A. Yes.16

Q. As I read that, I don't come away with an understanding17

that Mr. Magliochetti was not concerned about HME receivables18

because of your indemnity.  Do you have a different reading of19

that?20

A. I don't believe that by December 25th I had agreed to21

indemnify.  We -- that was a point of negotiation.22

Q. Isn't it true that you raised the issue of23

indemnification, that there's writings in early October of24

2001 where you're agreeing to indemnify, aren't there?25
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A. Well, perhaps.  I don't -- I don't recall without1

looking.2

Q. Okay.  So you're saying that you didn't agree to3

indemnify.  That's an issue that was first raised after4

December 25th you're saying?5

A. I'm saying I don't recall when.6

Q. All right.  Well, maybe we'll refresh your recollection7

on that.8

Can you turn to Exhibit 13 in book one?9

(Trial Exhibit 13, Document Written by Andrew Wright and Sent10

to Mr. Magliochetti on October 2, 2001, Marked)11

Q. I want to direct your attention starting on page 0365. 12

Well, first let's identify the document.  This is a document13

you sent to Mr. Magliochetti on October 2, 2001, correct?14

A. Yes.15

Q. And this is a document you wrote and sent to him?16

A. Yes.17

Q. All right.  And on page 0365 in bold letters it says,18

"Indemnification items."  Do you see that?19

A. Yes, I do.20

Q. It says that you suggest that you add HME A/R to21

indemnification?22

A. Yes.23

Q. So you talk about the whole notion of your indemnifying24

for HME accounts receivable, right?25
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A. Two different indemnifications, which is why we're having1

this semantic problem.2

Q. You're talking about two different indemnifications?3

A. Well, every purchase agreement the seller provides4

indemnifications to the buyer.  When I said we -- I don't5

think we had gotten to the quote, unquote, "HME6

indemnification."  That was my complete hundred percent7

indemnification. 8

I was suggesting here that we just add HME receivables9

into this basket, along with everything else, all other10

undisclosed liabilities.11

Q. in here when you're saying, oh, it was -- you reached an12

unlimited one, if you'll go to page 0366 you're saying the13

indemnification will be $9 million, aren't you?  Look at the14

first paragraph on page 0366, last sentence.  Excuse me. 15

Second to the last sentence, $9 million.  Do you see that?16

A. Yes.17

Q. Let's go back to your Exhibit 238.  You're saying here on18

page -- on the second page of this, the last paragraph, "Worst19

case outcomes," you say, "HME receivables $3 million" on the20

second page of Exhibit 238.21

THE COURT:  We were just here, right?22

MR. STEINBERG:  Correct.23

THE COURT:  Okay.24

Q. If you look at the last paragraph on the second page it25
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says, "Now let's up add up the worst case outcomes for each of1

the major reserve items, HME receivables $3 million."2

THE COURT:  This is the last paragraph on --3

MR. STEINBERG:  The second page of Exhibit 238.4

THE COURT:  Okay.  I got it.5

Q. "Let's add up the worst case outcomes for each of the6

major reserve items, HME receivables $3 million, OIG call it 17

million, AIG call that 1 million, equals $5 million."8

Do you see that?  So -- so the fact that you're saying9

that somehow Mr. Magliochetti should have been nervous -- I10

mean he was nervous then, notwithstanding what you offered11

before when you were talking about $9 million indemnity? 12

Those numbers don't add up to me.  Can you explain that?13

A. Yes.  I'm not talking about a -- I guess I am.  Well,14

we're two different points in time here.  I had suggested15

apparently in October that if he wanted to he could assign any16

HME receivable over 12 months old to the sellers.  Fine.  We17

expected to be able to collect them.18

What subsequently happened with those I don't think19

effects what I said on October --20

Q. 2nd.21

A. -- 2nd.22

Q. All right.  So just so that we have your testimony clear,23

you said that in October, November you had discussions with24

Mr. Magliochetti, that you came to an understanding with him25
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that the HME receivables didn't matter anymore in terms of1

your write-offs.  It's clear that during that time period you2

had been discussing indemnifying Mr. Magliochetti for the HME3

accounts receivables in an amount far in excess of what you4

thought the liability would be, and yet on December 25th, 20015

you were counting the fact that Mr. Magliochetti is extremely6

nervous about those HME receivables, right?7

A. That appears to be what I said, yes.8

Q. You believed that at the time you wrote it, didn't you?9

A. Yes.10

Q. Let's continue reading in the last paragraph on page two11

of Exhibit 238.  You're talking about in the first sentence,12

which I already alluded to, about $5 million in worst outcomes13

for the major reserves.  Then you say in the last sentence,14

"Isn't the 13.5 million escrow enough to secure everything,15

including the paranoia that exists that Addus is hiding some16

dire potentially fatally flaw?"17

THE COURT:  Wait.  Where are you now?18

MR. STEINBERG:  Second to the last sentence on the19

second page of Exhibit 238.  This is the December 25th, 2001.20

THE COURT:  I'm trying to find it.  Okay.  Okay.  I21

have it.  "Isn't the 13.5 million enough to secure22

everything?"  Okay.23

MR. STEINBERG:  Right. 24

Q. "Including the paranoia that exists that Addus is hiding25



WRIGHT - CROSS 28

some dire potential fatal flaw?  If we were, I would be1

committing and Med could go after the entire purchase price by2

claiming fraudulent inducement, couldn't they?3

You obviously wrote that statement, correct?4

A. Yes, I did.5

Q. And so if the September 30, 2001 financial statement6

didn't matter because you could make adjustments, there would7

be no basis for Med to go after Addus for fraudulent8

inducement, would there?9

A. That's not what I was referring to, but answering your10

question exactly as you ask it, no, there would not, right.11

Q. What is it you're referring to?12

A. In this e-mail?13

Q. Correct.14

A. In that sentence?15

Q. Yes.16

A. I'm referring to something that we knew or would have17

known at the time that we were hiding from Med Diversified,18

which was nothing, that if we were doing something like that,19

that would be fraud.20

Q. in connection with that, the immediately preceding21

sentence talks about the dollars for worst case major22

reserves, and you total $5 million. 23

The very next sentence says, "Gee, if it's a lot worse24

then, if we're hiding something, it's fraud," right?25
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A. No.  That's not what I'm -- I don't read it that way.1

Q. So you and I read differently?2

A. Obviously.3

THE COURT:  Gentlemen, let's not.4

You have a half an hour left, Mr. Steinberg.  Use it5

productively.6

Q. In fact, wasn't it your view that if Med could show a7

positive EBITDA, the Med stock price would soar?8

A. Yes.9

Q. And Mr. Magliochetti had a similar view, didn't he?10

A. Yes, he did.11

Q. And both of you had a goal for the stock to rise to at12

least 5 to $10 a share, didn't you?13

A. Yes.14

Q. If Addus had a positive EBITDA, that would be helpful to15

Med if Med's balance sheet were consolidated with Addus,16

wouldn't it?17

A. Yes.18

Q. Would you please turn to Exhibit 41?19

(Trial Exhibit 41, E-Mail Written by Andrew Wright to Mr.20

Magliochetti Dated February 10, 2002, Marked)21

THE COURT:  Mr. Steinberg, I'm going to take a two-22

minute break.23

(Off the record/On the record)24

MR. STEINBERG:  May we begin, Judge?25
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THE COURT:  Yes.  Go ahead.1

Q. All right.  Do you have Exhibit 41 in front of you?2

A. Yes, I do.3

Q. All right.  I want to focus on the top e-mail dated4

February 10, 2002.  That's an e-mail you wrote to Mr.5

Magliochetti?6

A. Yes.7

Q. All right.  If you'll go to the third sentence, it reads,8

"Some quick back of the envelope calculations indicate that9

had we closed September 30th Med would be reporting positive10

net income of a penny or two per share for the 12/31/01 Q."11

THE COURT:  Wait a minute.  I have 41, right?12

MR. STEINBERG:  Right.  The --13

THE COURT:  And you're looking at what?14

MR. STEINBERG:  First paragraph.15

THE COURT:  "Sorry for the delay?"16

MR. STEINBERG:  It says, "Frank, thanks for the17

response."  Exhibit 41.18

THE COURT:  Oh, Frank.  Okay.  And, "Overall in19

principle we're in agreement?"20

MR. STEINBERG:  No.  Oh, oh, it's above that.  I'm21

sorry.  The top paragraph on the page where it says, "Frank,22

thanks for the response.23

THE COURT:  Okay. 24

Q. All right.  I want to focus on the third sentence.  It25
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says, "Some quick back of the envelope calculations indicate1

that had we closed September 30, Med would be reporting2

positive net income of a penny or two per share for the3

12/31/01 Q.  The stock would have flown!" 4

Do you see that?5

A. Yes.6

Q. The results would have been different for EBITDA if Addus7

had a negative number, wouldn't they, in terms of what Med8

would have reported?9

A. They would reported both pro forma adjusted and actual.10

Q. At the time you wrote that e-mail, it's your view that11

you had no idea that there were going to be such big12

adjustments to your EBITDA, were -- correct?13

A. We had not agreed to them at that point.14

Q. So you were referring to the EBITDA of Med being positive15

based upon your actual EBITDA, correct?16

A. Yes.17

Q. You knew that negative financial adjustments to Addus's18

balance sheet would make a significant difference in the19

financial modelling of the acquisition, didn't you?20

THE COURT:  I'm sorry.  I didn't --21

Q. You knew that negative financial adjustments to Addus's22

balance sheet would make a significant difference in the23

financial modelling of this acquisition, didn't you?24

A. No.  I don't agree with that statement.25
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Q. All right.  Will you turn to Exhibit 33, please?1

(Trial Exhibit 33, E-Mail Written by Andrew Wright to Mr.2

Magliochetti Dated November 9, 2001, Marked)3

MR. STEINBERG:  Judge, do you have that in front of4

you?5

THE COURT:  I do.  I do.6

Q. All right.  This is an e-mail you wrote to Mr.7

Magliochetti on November 9, 2001?8

A. Yes.9

Q. And let me direct your attention to the middle of the10

first paragraph.  It says, "These pro forma items that Ron has11

mentioned -- these are the pro forma items that Ron has12

mentioned.  For the nine months YTD," which I assume means13

year to date, "September 30, 2001, these are in excess of $114

million.  An extra $1 million in EBITDA for the nine-month15

period makes a hell of a difference in anyone's model."16

You wrote that statement?17

A. Yes, but that's a pro forma adjustment that I'm18

suggesting there, so I'm obviously talking about pro forma19

adjusted EBITDA whether I put the word in there or not.20

Q. Whether you're talking about pro forma or not pro forma,21

you're talking about a difference of a million dollars in22

EBITDA making a very big difference in the model, aren't you?23

A. Yes.24

Q. And so if you could make substantial adjustments to the25
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EBITDA within impunity with respect to Addus, that would make1

a difference, wouldn't it, in terms of the financial modelling2

of this --3

A. I don't --4

Q. -- for Med?5

A. I don't understand your question.6

Q. I guess my question is EBITDA matters, doesn't it?7

A. Projectable, going forward EBITDA matters, yes.8

Q. And actual EBITDA matters too, doesn't it?9

A. Sometimes actual EBITDA for a reporting period does --10

has no negative effective even though it's negative.11

Q. All right.  Sometimes, but actual EBITDA does matter,12

doesn't it?13

A. Yes.14

Q. And you would have us believe that Mr. Magliochetti15

didn't care about Addus's actual EBITDA, correct?16

MR. EARLY:  Objection.  Objection, your Honor. 17

Argumentative and asked and answered.18

THE COURT:  Your objection is sustained.19

Q. On January 2, 2002 you sent Mr. Magliochetti an e-mail20

stating that Addus had an EBITDA of $14.6 million, didn't you?21

THE COURT:  What day is this?22

MR. STEINBERG:  January 2, 2002.23

A. I may have.24

Q. Okay.  Will you look at Exhibit 155, please?25
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(Trial Exhibit 155, E-Mail Sent by Andrew Wright to Mr.1

Magliochetti on January 2, 2002, Marked)2

Q. Is this an EBITDA -- excuse me.  Is this an e-mail that3

you sent to Mr. Magliochetti?4

A. Yes, it is.5

Q. And this was just a few days before the stock purchase6

agreement was signed, correct?7

A. Yes.8

Q. And you sent this e-mail to Mr. Magliochetti because you9

wanted to incentivize him to sign the stock purchase10

agreement, didn't you?11

A. I was keeping him up to date with what our financial12

statements were saying.13

Q. My question was you sent this e-mail to Mr. Magliochetti14

because you wanted to incentivize him to sign the stock15

purchase agreement.  Isn't that true?16

A. I don't believe that that was the reason I sent it to17

him.18

Q. So that had not bearing on why you sent it?19

A. It may have had some, yes.20

Q. And in it you're telling him you've got a 14.6 million21

EBITDA, right?22

A. Which is obviously a projection based on an interim23

financial statement, yes, without buyer adjustments.24

Q. And you're also telling him that even without the New25
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Mexico contract, it's likely that Addus will produce $161

million, but on next year's.  Is "next year" referring to2

2002?3

A. Yes.4

Q. So 14.6 in 2001, 16 million in 2002, right?5

A. That's what it looked like at that point in time.6

Q. And you're also telling Mr. Magliochetti at the same time7

that the adjustments to EBITDA that R.J. Gold was recommending8

were way off base, right?9

A. I believed they were.10

Q. On February 12th -- excuse me.  On February 20th, 2002 --11

February 20th, 2002 you were still hoping that Mr.12

Magliochetti would sign the first amendment, weren't you?13

A. Yes.14

Q. Can you look at Exhibit 203, please?15

(Trial Exhibit 203, E-Mail Sent by Andrew Wright to Mr.16

Magliochetti, Dated February 20, 2002, Marked)17

THE COURT:  This is a --18

MR. EARLY:  Judge, just a moment, please.  We're --19

THE COURT:  This is the e-mail from Stein, right20

where's he's playing double agent?21

MR. STEINBERG:  I'm focusing on the lower one on the22

page.  On the first page there's one from Mr. Wright from23

February 20th.24

THE COURT:  Okay.25



WRIGHT - CROSS 36

MR. STEINBERG:  And it runs over to the second page.1

THE COURT:  Okay.2

Q. Mr. Wright, this is an e-mail that you sent to Mr.3

Magliochetti on February 20, 2002?4

A. Yes. 5

Q. And that -- you were trying to -- you were hoping he6

would sign the first amendment at that point in time, right?7

A. Yes.8

Q. All right.  Let me direct your attention to the first9

carryover paragraph on the second page, the last sentence. 10

"We believe that our audit will allow us, if we wish to11

recognize all of our efficiencies, to report EBITDA of more12

than $16 million for 2001 on revenue of about $232 million."13

Do you see that?14

A. Yes.15

Q. All right.  So now it's a month later.  You're trying to16

get him to sign something, and now you're saying EBITDA's17

going to be $2 million higher than what you said in January18

when you were trying to get him to sign the stock purchase19

agreement, right?20

MR. EARLY:  I object to the characterization in the21

question, your Honor.  If Mr. Steinberg wants to ask a22

question of the witness he should not try to characterize and23

load the question in a predicate.  It's also a24

mischaracterization of prior testimony.25
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THE COURT:  I'll allow it, but I must tell you, I'm1

allowing it by a thin margin.  We need to wrap this up.  We2

are concerned with what appears to be on its face a certain3

puffing of the EBITDA, and it keeps getting better and better,4

and it's over a critical time period before and after the5

execution of the so-called first amendment.6

By this time the money's already gone, the $157

million, and Mr. Wright is pushing to tidy this up.  So if you8

compare what he said before the execution -- the proposed9

execution and after, Mr. Wright is projecting a line of10

EBITDA, and I think it's a fair characterization to say that11

the line is sloping up by a differential of 2 million.12

Why is that argumentative?  And it is consistent13

with his testimony.14

MR. EARLY:  Your Honor, the question was compounded15

with testimony from counsel regarding Mr. Wright's intentions16

to have the document signed as a link with respect to the17

EBITDA.  It's argumentative, and it's not a proper question18

for the witness on a factual basis.  It's a proper statement19

for argument, not a question. 20

THE COURT:  That seems to be a subtlety lost on me.21

Ask it again.  I don't think it's argumentative. 22

He's simply trying to clarify what Mr. Wright -- why was Mr.23

Wright sending these things?  Why was he reporting such a24

positive EBITDA both before and after the proposed execution25
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date of the first amendment, and he begins by saying, "Frank,1

you're not returning any of my calls."2

So it seems to me one can draw the inference from3

that that Mr. Wright is trying to induce him to execute the4

agreement because the EBITDA keeps becoming much more5

attractive.  I don't think that's a legal conclusion.  I think6

that is a factual issue.7

Q. Isn't that why you sent it?8

THE COURT:  Why don't -- Mr. Wright, why did you9

send this e-mail?  Let's do it that way, in light of the10

various statements in it on 2/20, six days after the agreement11

was supposed to have been signed, why are you still sending12

these e-mails when you said, "This e-mail is most likely13

unnecessary because your lack of communication for the past14

week probably means that you have no intention of15

communicating with me this week or next anyway?" 16

And you're basically saying, "Look, you're shutting17

me out, but if you take into consideration our EBITDA as18

projected, it makes sense for you to do the deal."   That19

seems to me the purport of this.  Is that what you intended?20

THE WITNESS:  I'm sorry?  I didn't hear that.21

THE COURT:  I said that's -- he hasn't talked to you22

in over a week or close to a week.  You want this deal to be23

wrapped up.  You don't want any loose ends.  He's not talking24

to you.  You said, "I don't think you're going to talk to me.25
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 You haven't talked to me this week.  You're probably not1

going to talk to me next week.  I'm going to tell you about my2

future plans," and then you tell him, "By the way, give3

serious consideration to the fact that our EBITDA projections4

have risen by $2 million," and the question is why would you5

have sent that memo when basically Mr. Magliochetti breached6

his representations that you had a deal, breached his7

representations initially that he didn't have to go to the8

board, breached his representation that he was about to sign9

the agreements, he doesn't do it.  You're becoming10

uncomfortable with the situation, as you should, as anyone in11

your shoes would, and he's not -- he's not calling you back.12

So isn't this an inducement to have him call you13

back and go ahead and sign this?14

THE WITNESS:  Yes, it is.15

THE COURT:  Okay.  I think that was the only16

question.17

Q. The actual HME adjustments for the 2001 were over 6 to $718

million higher than the reserve amount and the schedules to19

the stock purchase agreement, weren't they?20

A. They -- they may have been, yes.21

Q. And you believe that your indemnity would have reimbursed22

Med for the 6 to $7 million?  Is that your testimony of how it23

would have worked?24

A. Whatever was in excess of the major reserve amount I25
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believe is how it worked, yes.1

Q. So if you assume that the adjustments to HME reduced2

EBITDA by $7 million and that you're being paid a multiple of3

five times EBITDA, that would result in $35 million in value4

having been paid on account of that number, wouldn't it?5

A. No, it would not.6

Q. Well, how -- approximately?7

A. No.8

Q. How much would it -- how much would that write-down have9

effected EBITDA?10

A. On a pro forma adjusted EBITDA basis, it would not have11

effected the pro forma adjusted EBITDA much at all.  Much of -12

- most of the reserves taken, including HME receivables on the13

2001 statements applied to prior periods.14

Q. I'm talking about actual EBITDA.  Assume -- assume actual15

EBITDA is reduced by $7 million, and you're getting a multiple16

of five times.  That's $35 million, right?17

A. But it wasn't a multiple.18

Q. I'm just asking the question.  Don't argue with me,19

please.20

A. The math works.  The math works, but --21

Q. All right.22

A. -- that wasn't our deal.23

Q. All right.  If you paid $7 million back based on an24

indemnity obligation, that gives you a $28 million upside on25
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the trade, doesn't it?1

A. I do not --2

Q. It pays back $7 million because of an indemnity3

obligation.  That gives them a $28 million upside if a five4

time EBITDA valuation is being used, correct?5

A. That's incorrect.  I can explain if you wish.6

THE COURT:  If he paid back, what you said, $27

million?8

MR. STEINBERG:  7.  In other --9

THE COURT:  7.10

MR. STEINBERG:  Mr. Wright was saying, "I'm11

indemnifying them for the HME receivables."12

THE COURT:  So if he paid back $7 million and he was13

even with the board, then the question is what, he would have14

a $28 million upside?15

MR. STEINBERG:  My -- I guess the --16

THE COURT:  I don't understand -- I don't understand17

what -- how you get to the $28 million upside.18

MR. STEINBERG:  If you've got a five time multiple19

of EBITDA --20

THE COURT:  Yes, but what's the EBITDA you're using?21

MR. STEINBERG:  Whatever -- whatever number you want22

to plug in, take away $7 million from it.  So if it was a --23

if it was a $14 million EBITDA and you reduced it by 7.24

THE COURT:  Yes, okay.25
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MR. STEINBERG:  All right.  And you're paying five1

times EBITDA --2

THE COURT:  Okay.3

MR. STEINBERG:  -- then you would have been paying4

$35 million for that $7 million.5

THE COURT:  Okay.  I got you.6

MR. STEINBERG:  All right.  And so then if someone7

indemnifies you and gives you $7 million back --8

THE COURT:  Yes.9

MR. STEINBERG:  -- okay, you're ahead $28 million.10

THE COURT:  But I keep seeing this kind of11

Heisenberg (ph.) Uncertainty Principle before my eyes.  I12

don't know whether we're talking about projected, adjusted,13

actual.  Are you talking about actual EBITDA after he performs14

under his indemnification agreement?15

I mean, he's not going to perform under his16

indemnification agreement until maybe one or two years after17

this thing is closed.18

MR. STEINBERG:  Exactly right, and so he gets the19

money now, and then if there's a bad -- something bad happens20

and he pays two years down the road after getting a five time21

multiple on whatever it is that he has to pay -- get paid22

back.23

THE COURT:  Okay.  And your answer to that, Mr.24

Wright?25
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THE WITNESS:  That wasn't the way the deal would1

work.2

THE COURT:  How would it work?3

THE WITNESS:  We were only getting at this point in4

time $15 million in cash.  Everything else was notes and5

stock.6

THE COURT:  I got that.7

THE WITNESS:  If our results or TLC's or anybody's8

negatively effected Med going forward, nobody was going to be9

effected more than I was in my opinion.10

THE COURT:  Okay.11

THE WITNESS:  And I just don't see it that way.  If12

$7 million was written off of HME receivables, and 5 1/213

million of that was from the year 2000 and 1999 and 1998, and14

only 1.5 of it was from the year 2000, it would not have15

reduced 2001 -- excuse me.  It would not have reduced the pro16

forma reportable adjusted EBITDA.17

THE COURT:  It wouldn't have effected?18

THE WITNESS:  It would not have reduced that.  It19

would have -- it would have reduced it by only the amount that20

was applicable to 2001 operations.21

THE COURT:  Okay.  Because the rest of it, even22

though it's your indemnification, would apply to prior years?23

THE WITNESS:  Yes.24

THE COURT:  But even if it applies to prior years,25
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you're saying that what he should do is look at your actual1

EBITDA for the 2001 period, ignoring the prior year2

adjustments?3

THE WITNESS:  Which was our deal.4

THE COURT:  Okay.  And so if it was a $1.5 million5

adjustment for 2001, then you were going to have to indemnify6

a million and a half?7

THE WITNESS:  I was indemnifying beyond the major8

reserve all of the HME receivables.  I'm just disagreeing that9

it effected the value that Med got or would have received if10

they had closed.11

THE COURT:  Okay.  So you're saying if you calculate12

EBITDA and you knock out the prior period adjustments, what13

would the EBITDA have been?14

THE WITNESS:  I believe I testified the other day15

that -- and obviously this is with a hundred percent16

hindsight.17

THE COURT:  I understand that.18

THE WITNESS:  10.5 to $11 million is I think what I19

said.20

THE COURT:  Okay.  And that would bring it to $5521

million if you were using that as a metric, right?22

THE WITNESS:  Yes.  It would have, but that's not23

how we -- that wasn't our deal.24

THE COURT:  What was your deal?25
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THE WITNESS:  Our deal was the 15 million.1

THE COURT:  Yes.2

THE WITNESS:  Well, it depends on when you look at3

it obviously.  After --4

THE COURT:  Well, I'm looking at it as of the date5

of the first amendment.6

THE WITNESS:  Okay.7

THE COURT:  Is that where you are or you're back to8

the stock purchase agreement, Mr. Steinberg?  Which date do9

you want?10

MR. STEINBERG:  You can pick a date because I --11

THE COURT:  All right.  Do it at the stock --12

MR. STEINBERG:  -- I just want to get the story13

straight.14

THE COURT:  Do it at the number of the stock15

purchase agreement as modified, and you had a $1.5 million16

further adjustment, downward adjustment for the HME17

receivables for 2001.  How is that going to effect your --18

what do you call it, your pro forma adjustments?19

THE WITNESS:  It would have effected the pro forma20

adjusted by reducing it by 1.5.21

THE COURT:  Okay.  And you're saying that for22

purposes of your deal, that was the only quantitative measure?23

 That was the metric?  What's your pro forma adjusted for24

2001, and we go from there?25
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THE WITNESS:  That's what we were looking at.1

THE COURT:  Okay.  And even though it's not2

specified in the agreements as a multiple by five, that falls3

kind of within the parameters, right?  I mean, you don't have4

a strict formula here.  It says, okay --5

THE WITNESS:  Right.  We don't.6

THE COURT:  -- "What my pro forma adjusted EBITDA7

is, the value of my company is times five, and that's how8

we're doing this deal."  You didn't have that understanding?9

THE WITNESS:  We did not.10

THE COURT:  Okay.  So you got to it in a different,11

much more sophisticated way.  Is that correct? 12

THE WITNESS:  The --13

THE COURT:  A more complicated analysis.  Is that14

fair?15

THE WITNESS:  That's fair, but actually what -- the16

five times EBITDA that has been referred to so many times17

here, was discussed between Frank and me several times, cash18

deal.19

THE COURT:  Okay.20

THE WITNESS:  All cash.21

THE COURT:  All right.22

THE WITNESS:  When the cash portion goes down and23

the stock portion goes up, the valuation goes up, and the24

multiple can go up.25
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THE COURT:  Okay.  So you're saying it's a different1

ballgame even after these one-time adjustments for a prior2

period, and the valuation is a function of each of these3

components, right?4

THE WITNESS:  We fixed the valuation at the time5

that we -- three times we fixed I guess; January 8th when we6

signed the stock purchase agreement --7

THE COURT:  Yes.8

THE WITNESS:  -- January 24th when it was modified -9

-10

THE COURT:  Yes. 11

THE WITNESS:  -- and February 14th when we agreed to12

the -- 13th and 14th when we agreed to the first amendment. 13

Once that was done, other than indemnifications, we had what14

we -- if we had closed, we had our consideration, and Med15

would have had our stock.16

THE COURT:  Even if after year-end adjustments for17

2001, the number dropped off the table?18

THE WITNESS:  As long as those year-end adjustments19

were buyer adjustments, yes.  Now, I suppose that --20

THE COURT:  No, but --21

THE WITNESS:  -- all kinds of hypotheticals could be22

thrown in, but --23

THE COURT:  But you keep talking about buyer24

adjustments.  If we're still trying to determine valuation and25
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we add to the mix as of February 14th, the one-time1

adjustments for prior periods and your indemnification, and2

you look at it because this was subject -- this was going to3

be subject, was it not to the year-end audit?  You're saying4

that the year-end audit was irrelevant.  So if you showed $115

million in EBITDA, and then it came out to be minus a million6

or 500,000, you're telling me that the further adjustment7

wouldn't matter in terms of your valuing the company?8

THE WITNESS:  No.  The company was valued.9

THE COURT:  So the value was fixed as of that date10

independent of what the adjustments were beyond the R.J. Gold11

requested adjustments of 13.8?12

THE WITNESS:  Other than indemnifications, yes.13

THE COURT:  Well, the value of your -- the value of14

Addus wasn't going to be increased by indemnification, is it?15

THE WITNESS:  No.16

THE COURT:  Okay.  So that doesn't have any effect17

on value.  So you're saying that if you look at the number, we18

got to it under a more complicated adjustment because it was19

no longer cash based on actual EBITDA or even projected EBITDA20

times a multiple of five.  That went out the window once the21

deal shifted away from cash and toward notes and stock, and22

then the question is when you go through all of that before23

the year-end audit when it turns out that the adjustments24

required by R.J. Gold aren't sufficient under some of these25
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categories, you'd have an indemnification, and that would1

return some money to Med D, but I don't see if you're looking2

at EBITDA how your satisfying that EBITDA is going to make the3

shares of Addus more valuable.  It's totally independent of4

that.5

So if you have a very low EBITDA, and the deal is6

structured in part with attention to this year-end adjusted7

EBITDA, and the adjustments are much greater than the ones8

that R.J. Gold recommended, then it would negatively effect,9

would it not, the value of your shares?10

THE WITNESS:  Yes, it would.11

THE COURT:  Okay.  All right.  And if it wiped out12

all of the EBITDA, no matter how you adjusted this, Med D13

would be holding shares for a company with a negative EBITDA,14

and that might be retrospective, but it would surely reflect15

on the valuation of the shares acquired, right.16

THE WITNESS:  I might have answered your last17

question incorrectly.  I thought you were speaking of my18

shares after the closing in Med Diversified.19

THE COURT:  The Addus shares in Med D, the value of20

the shares acquired by Med D from Addus, from you.  If the21

EBITDA for -- if the EBITDA was negative for consolidating22

purposes based upon Addus, then it would presumably23

substantially deplete the value of this acquisition even24

though that adjustment might not be made for six to eight25
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months because at the end of the day the shares that Med D has1

acquired have far less value because the EBITDA is2

significantly lower than projected.3

THE WITNESS:  I believe that that would depend upon4

whether or not the adjustment that's being made is on current5

operations and is systemic and is projected to go forward.6

THE COURT:  I understand that qualification, but7

let's assume that's true.  So if these were not non-8

reoccurring -- not non-recurring and they were recurring, and9

they were having an adverse effect, a negative effect on your10

EBITDA, then the shares that were acquired under this deal, if11

they were ever acquired, would be worth substantially less,12

and Med D's stock would be worth substantially less to the13

extent that it paid any significant amount or incurred any14

obligations to purchase the shares. 15

That -- I thought that was the point of this16

exercise, and I understand that you're holding to the position17

that at the time you entered into this agreement based upon --18

in January under the stock purchase agreement there are all19

kinds of representations, warranties, and exceptions, there20

are all kinds of understandings, nervous or not, that as long21

as you made the year-end adjustments proposed by R.J. Gold,22

many of which presumably would be for prior years, then23

Magliochetti wouldn't have the hiccup.  He wouldn't have to24

write down his earnings, and when those assumptions failed,25
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then it necessarily follows that the Addus shares in Med D had1

much lower value if you continue to look to EBITDA, and2

therefore, the shares in Med would have a much lower value,3

and I don't think that's really subject to debate. 4

The only question is what should you have done, what5

should you have disclosed to avoid any allegations for6

fraudulent inducement?  You already know the -- you already7

know the concept, and you're saying, "Hey, I thought the8

adjustments were excessive.  I made them.  Magliochetti was9

comfortable with these, however nervous he might be, and his10

whole goal as expressed to me was that as long as we made the11

R.J. adjustments he would be satisfied because he wouldn't12

have -- he anticipated he wouldn't have any negative earnings13

that he had to adjust for coming out of the Addus acquisition,14

and that's your testimony, right?15

THE WITNESS:  Yes.16

THE COURT:  Okay.  And Mr. Steinberg I suspect is17

suggesting that you know a lot more.  You were already18

concerned about fraudulent inducement.  You knew the concept,19

and you kept pumping up the numbers, and there was no20

empirical basis for your presenting those numbers.  It just21

wasn't a proper reflection of your actual operating22

performance, and that you should have known that, and you're23

very candid in these memos saying, you know, "I really didn't24

get a handle on the HME receivables.  These guys sold me a25
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bill of goods.  We thought as long as we provide superior1

service we'd expand the business, and we'd get to the HME2

receivables problems later, and we found out that it was a3

much deeper problem than we had anticipated," and that's what4

you said.  You were very candid about that saying, you know,5

"We got had by American Medical," whatever it is, "and we6

thought if we concentrated on generating the receivables and7

increasing our business, in fact we dumped in another $78

million to acquire fixed assets, that once we built the9

business we'd have an opportunity to attend to the collection10

of receivables.  We'd have an opportunity to fix the agings,11

and if we had to write off some of the prior receivables, we12

would," and that was -- that was the operating principle that13

you were articulating on a repeated basis.14

THE WITNESS:  Yes, it is, and we did fix the15

problem, and we did collect -- I think somewhere in here I was16

telling Frank, one of the exhibits we just looked at, that17

nobody believes that we would collect less than 50 percent of18

the HME receivables.19

THE COURT:  Mm hmm.20

THE WITNESS:  As it played out, we collected more21

than 50 percent of those receivables.  It took longer than we22

expected to fix that problem.23

THE COURT:  Didn't you have to put a lot of assets24

into that collection process?  You had to hire additional25
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people.  You had to hire outside consultants.  I mean, this1

wasn't a cost-free transaction.  Ultimately you may have2

recovered more than 50 percent. 3

The question is from an operating performance how4

much did it cost you to get that high a yield, and I see that5

your -- your having to budget substantial dollars out of6

current operations, out of current cash flow to hire the7

people in a much more intensive process to collect the8

receivables so if I do it on a net basis, I don't know how9

much it really cost you on a net basis, but what your real10

revenues were after we made all of these adjustments for the11

additional collection costs.12

So I don't think the issue is how much did you13

collect as a percentage.  The question is how much of your14

operating income did you have to deplete in order to reach15

this level?  And one of the reasons you want to reach that16

level presumably had this deal gone through is it would have17

lowered your indemnification even though you were spending a18

lot of current income to get there, and you were already tight19

on cash.20

Isn't that some of the issues?21

THE WITNESS:  Those are some of the issues, but --22

THE COURT:  And you were candid in pointing them23

out.24

THE WITNESS:  Yes. 25
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THE COURT:  All right.1

THE WITNESS:  And there was --2

THE COURT:  It's just that you underestimated the3

magnitude of the problem, and the period of time it would take4

to fix it.5

THE WITNESS:  I believed that there was -- and I6

still believe to this day that Med Diversified was getting7

more than they were paying for.8

THE COURT:  Okay.  We sold our Arcadia Division.  It9

is now a public company with a market cap of $247 million.10

MR. STEINBERG:  Objection.  Move to strike.  It's11

irrelevant, and we were not allowed to go into all that12

discovery.13

THE COURT:  Okay.  I'll grant your motion.14

MR. EARLY:  Judge, the witness is responding to a15

question from you.  I don't think counsel even has standing to16

move to strike.17

Number two, it's not true that they were barred from18

anything with respect to Arcadia.  They got all kinds of19

information on Arcadia from our files.  That was ordered by20

the Court in production, and they received it.21

THE COURT:  All right.  But we haven't had -- you22

didn't have any direct examination with respect to Arcadia.  I23

really do think this is taking us afield. 24

If Mr. Steinberg didn't think that he had sufficient25
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information to go forward and raise that point and you didn't1

raise it, then I think even with a liberal theory of what2

falls within the scope of a cross examination, I agree this3

falls outside.4

So let's just move on and wrap this up because we're5

already past an hour and a half.6

BY MR. STEINBERG: 7

Q. In late October of 2001 R.J. Gold disseminated a spread8

sheet with suggested adjustments, correct?9

A. I'm sorry.  In late?10

Q. October of 2001 R.J. Gold circulated a spread sheet with11

adjustments, correct?12

A. They did so.  I don't remember the date, but yes, they13

did.14

Q. All right.  Let me direct your attention to Exhibit 169.15

(Trial Exhibit 169, E-Mail to Ed Budy from Peter Johnson,16

Marked)17

Q. Do you recognize this document?18

A. I recognize it as an e-mail to Ed Budy from Peter19

Johnson.20

Q. And you've seen it before?21

A. I believe so, yes.22

Q. All right.  It says in here, "This is a quick review done23

over the weekend in response to Gene's summary of variances."24

  Gene is the person with R.J. Gold, isn't it -- isn't he?25
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A. I believe so, yes.1

Q. "And Mr. Wright has not yet seen this."  That was true at2

the time as far as you know?3

A. As far as I know,  yes.4

Q. All right.  And it refers to -- there appears to be an5

attachment to this e-mail.  Do you see that, the little box?6

A. Yes.7

Q. That attachment was never produced in connection with8

this litigation, was it?9

A. I don't know.10

Q. All right.  Well, I'll represent to you we've never seen11

it.12

There's a statement in here that says, "We think it is13

excessive."  That's -- as far as you know, that's referring to14

the R.J. Gold recommendations?15

A. Yes.16

Q. All right.  Now let's go to Exhibit 62.17

(Trial Exhibit 62, Document Prepared by Andrew Wright and Sent18

to Mr. Magliochetti November 1, 2001, Marked)19

THE COURT:  I have Exhibit 63.  You said Exhibit 62?20

MR. STEINBERG:  Yes.21

THE COURT:  Which book is it in?22

MR. STEINBERG:  Binder three.23

THE COURT:  Okay.24

Q. Mr. Wright, this is a document you prepared and sent to25
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Mr. Magliochetti in November 1st, 2001?1

A. It appears to be, yes.2

Q. And you sent this two days after Mr. Budy sent his3

response to -- that we just looked at on Exhibit 169, correct?4

A. I don't have that one in front of me again, but I assume5

you're right.6

Q. All right.  Let me direct your attention to the second7

paragraph, second sentence.  "While we believe that we could8

show you that R.J. Gold's list is not one hundred percent9

accurate --10

THE COURT:  Wait a minute.  If we're talking about11

62 --12

MR. STEINBERG:  Correct.13

THE COURT:  All I have --14

MR. STEINBERG:  Exhibit 62.15

THE COURT:  I have attached a memo.  So I'm looking16

at the --17

MR. STEINBERG:  The page 0822.18

THE COURT:  Okay.  Well, isn't that the so-called --19

this isn't the indemnification referred to as an attachment? 20

This is -- oh, I see.  This is Mr. Wright's attachment, and21

that's the memo attached, right?  And you're talking about the22

Med indemnification presumably is something else?23

MR. STEINBERG:  That's a different memo.  I'm24

looking at page 0822.  This --25
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THE COURT:  I think if I look at this it appears1

that this is the memo with respect to indemnification.2

MR. STEINBERG:  That was an October 2, 2001 memo,3

the indemnification one, Judge.4

THE COURT:  I'm sorry?5

MR. STEINBERG:  The one -- the memo that had the6

indemnification was dated October 2, 2001.  That's Exhibit 13.7

 What I'm referring to is Exhibit 62.8

THE COURT:  All right.9

MR. STEINBERG:  Do you -- I just want to make sure10

you have it in front of you before I ask questions.11

THE COURT:  I do.  I do.12

MR. STEINBERG:  All right.13

THE COURT:  Yes.14

BY MR. STEINBERG: 15

Q. All right.  The second paragraph, second sentence, it16

says, "While we believe that we could show that R.J. Gold's17

list is not one hundred percent accurate, and that the $13.818

million figure is grossly overstated," I want to stop there.19

Can you tell me what information had you received at that20

point in time that led you to conclude that R.J. Gold's21

suggested figures were grossly overstated?22

A. In our financial review meetings that I had with Ron Ford23

and Mark Heaney and Ed Budy at this point in time and actually24

 those other documents we looked at, e-mails just a few25
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minutes ago, where I was telling Frank what I thought our1

EBITDA was going to be, that's what our financial statements2

showed, and Ron Ford indicated to me that he felt that he had3

proper accruals on those financial statements. 4

No, they were not financial statements, and we had not5

done the year-end workers comp accrual analysis that we6

labored over yesterday, but based upon what I knew at the time7

looking at those statements, I believed they were accurate.8

Q. And you went solely upon what Mr. Ford said to you?9

A. We did this monthly, and I wouldn't say solely on what10

Mr. Ford said to me.  They were consistent month after month.11

Q. Isn't it true that you testified yesterday that you12

weren't looking at the monthly accounts receivable reports?13

A. I'm not talking about accounts receivable reports.  I'm14

talking about financial statements, operating statements.  I15

did not look at detailed A/R.16

Q. All right.  So you're saying that Mr. Ford tells you17

consistently, "Here's the financial statement," and that's the18

extent of what you did to conclude that R.J. Gold was grossly19

overstating?20

A. Our financial reviews are extensive.  We go through every21

single operating statement for every branch.  It takes about22

four and a half hours at the -- after the end of every month.23

 So you get a pretty good feeling when you look at each24

individual branch and you know that your accountants have tied25



WRIGHT - CROSS 60

out your bank statements, done their bank recs, they balance,1

and you know that your branches are producing positive2

revenue, positive operating income.  You can almost add it up3

in your head, and subtract your corporate overhead, and you4

have a pretty good idea of what you're doing.5

Q. There were specific line items as opposed to this big6

general picture that you're talking about that R.J. Gold made7

reference to, correct?8

A. Yes.9

Q. So they specifically identified the HME accounts10

receivables, didn't they?11

A. Yes, but even R.J. Gold at that point in time only12

identified 1.6 million additional reserve on about $1213

million.  I think it was 1.6, wasn't it?14

Q. No, it wasn't.  Why don't we go to Exhibit 160 so you can15

take a look at that?16

(Trial Exhibit 160, R.J. Gold Spread Sheet, Marked)17

THE COURT:  This is the last exhibit we're going18

through.19

A. 160.20

(Pause in proceedings)21

Q. Do you see that document?22

A. I'm looking at it.23

Q. That's the R.J. Gold spread sheet, isn't it?24

A. Yes, it is.25
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Q. All right.  And towards the bottom of the page, the last1

half there's a line that says, "HME."  Do you see that on the2

left-hand side?3

A. I don't see it yet.4

THE COURT:  How many lines up is it?5

MR. STEINBERG:  About ten -- it's about ten lines6

up.  It's under valuation --7

THE COURT:  I see --8

MR. STEINBERG:  -- allowance adjustment.9

THE COURT:  I see something.  I can't read it very10

well.  It looks like it's -- is it 6 or 5?11

MR. STEINBERG:  It says 5,675,088.12

THE COURT:  What's the number?13

MR. STEINBERG:  $5,675,088.14

THE COURT:  Okay.15

A. Where is that?16

Q. It's -- there's a column called "Consolidated."17

THE COURT:  It's under "Valuation allowance18

adjustment," before the category, "Total19

overstatement/understatement, and it's the last line, and it20

shows negative 5,675,000.21

THE WITNESS:  I do see that now.22

THE COURT:  Okay.  And that's substantially over23

1.5.24

THE WITNESS:  It certainly is.25
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Q. All right.  So you saw that number there.  So my question1

is you say Mr. Ford tells you everything's okay and you had2

these meetings.  What did you to ascertain whether the HME3

number was correct between October 29 and October 30 -- and4

November 1 when you wrote this memo?5

A. There was no way for me to determine whether the HME6

number was absolutely correct.7

Q. All right.  So there's no way for you to determine it,8

but you write in a memo November 1 that the amounts R.J. Gold9

recommends are grossly overstated, right?10

A. These things had not been uncollected -- determined to be11

permanently uncollected yet at this point in time.12

Q. But the point is you did nothing in terms of having13

specific due diligence done on HME accounts receivables that14

you wrote this November 1 saying it's grossly overstated?15

A. That was our entire company's position at the time. 16

That's what we thought.17

Q. Given the large dollars involved, you thought it was very18

important to fully understand the nature of the adjustments,19

didn't you?20

A. The R.J. Gold adjustments?21

Q. Yes.22

A. I left that to Ron Ford and BDO Seidman to analyze and23

tell me what they thought.24

Q. You were still negotiating the purchase price on the deal25
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at that time, weren't you?1

A. Yes.2

Q. All right.  And you knew that these adjustments could3

significantly -- could have significantly reduced the amount4

of Addus's EBITDA, couldn't they?5

A. Not for the purposes of valuation, no.6

Q. You're saying that you knew at the time just by looking7

at this spread sheet that this could not effect the pro forma8

EBITDA?9

A. That was our bargain.10

Q. You didn't even understand the underlying nature of these11

adjustments on November 1, did you?12

A. I may have.  November 1, 2001 was a long time ago.13

Q. Well, there was a window between October 29 and November14

1 when you wrote the memo that it's grossly overstated.  I've15

been trying to find out what you did, and you told me you met16

with Mr. Ford, and he told you everything was okay.17

A. I didn't --18

Q. I'm trying -- did you call in BDO Seidman?19

A. I did not -- I did not say that Ron Ford said everything20

was okay.  That was your statement.21

Q. He said the numbers that you had been receiving were22

accurate that you'd been getting in terms of reports?23

A. Yes. 24

Q. Did you call in BDO Seidman?25
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A. Did I call in BDO Seidman at that point in time?  I don't1

recall.2

Q. This was the biggest deal of your life, right?3

A. Yes.4

Q. And you knew $13.8 million is a lot of money, isn't it?5

A. Yes, it is.6

Q. All right.  And so that's something that needs to be7

taken very seriously if someone's saying, "You've got to8

adjust your numbers by $13.8 million," right?9

A. It was never explained to me by R.J. Gold that this was10

absolutely necessary at this point in time to make our11

financial statements accurate.  The explanation to me was they12

didn't want to have any hiccups after the fact.13

THE COURT:  Okay.  This has been asked and answered14

about 17 times.  One more question and we're wrapping this up.15

(Pause in proceedings)16

Q. Isn't it true that Addus was never able to catch up and17

properly administer its HME receivables?18

A. No, it's not.19

Q. All right.  Let's turn to your deposition, page 135,20

lines 21 to 24, page 136, lines 1 to 7.21

THE COURT:  You've gone so fast, I don't know that22

anyone could have followed that reference.23

MR. STEINBERG:  I'll say it again.24

THE COURT:  All right.25
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Q. My question was isn't it true that Addus was never able1

to catch up and properly administer its HME receivables, and2

I'm -- and you said no, and now I'm referring to page 135 of3

your deposition, lines 21 to 24, and page 136, lines 1 to 7. 4

All right?5

"Question:  What was it that additional executive6

attention would have done in order to correct the7

problems with the accounts receivable in the HME8

Division?9

Answer:  The various servicing locations would have10

been put on a single industry standard billing and11

accounts receivable management system much, much sooner12

than was done, and by the time it was done the13

transaction volume was too high.  The implementation by14

the consultants we hired was inadequate --15

THE COURT:  If you're expecting me to notes and16

listen to the question, slow it down, even though it may be17

your last.18

MR. STEINBERG:  All right.  I guess I'm caught up in19

the --20

THE COURT:  I understand.21

MR. STEINBERG:  Sorry.  I'm sorry.  I'll read it22

again and I'll slow down.  I've got a little too much23

adrenaline running.24

Q. "Answer:  The various servicing locations would have25
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been put on a single industry standard billing and1

accounts receivable management system much, much sooner2

than was done, and by the time it was done the3

transaction volume was too high.  The implementation by4

the consultants we hired was inadequate, and we never5

quite caught up then."6

A. "Then."  I noticed you were going to gloss over my last7

word.8

THE COURT:  Mr. Wright, I know we're wrapping this9

up, but don't get argumentative.10

THE WITNESS:  I apologize, Judge.11

THE COURT:  All right.12

Q. You ended up selling the Addus -- excuse me -- the HME13

Division for less than $4 million, didn't you?14

A. Yes.15

Q. And the reason you sold the HME Division at that price16

was because no other buyers could be found, and the business17

was not profitable, correct?18

A. That's accurate I believe at the time that I said that,19

yes.20

THE COURT:  And what was the date of the sale?21

MR. STEINBERG:  2004.  There was a series of --22

THE WITNESS:  First half.23

MR. STEINBERG:  There was a series of sales.24

MR. EARLY:  Excuse me, your Honor, Judge, were you25
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asking the witness or counsel?1

THE COURT:  I was asking Mr. Wright.2

MR. STEINBERG:  Sorry.3

THE WITNESS:  During the first half of 2004.4

THE COURT:  Okay.  Okay.  Thank you, Mr. Steinberg.5

You may step down, Mr. Wright, for a brief recess. 6

Then we'll permit counsel to redirect.7

How long do you think it's going to take you to8

redirect?9

MR. EARLY:  Your Honor, I'll be very brief.10

THE COURT:  Okay.  Thank you.11

All right.  Off the record for a second.12

(Off the record/On the record)13

THE COURT:  Please be seated.14

Just off the record.15

(Off the record/On the record)16

REDIRECT EXAMINATION17

BY MR. EARLY: 18

Q. Mr. Wright, do you recall on your cross examination that19

counsel examined you with respect to at least three drafts of20

the first amendment?  Do you recall that testimony?21

A. Yes, I do.22

Q. In each of those three drafts that you examined, did all23

three of them contain the basic terms and conditions you had24

negotiated with Mr. Magliochetti?25
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A. Yes, they did.1

Q. In each of the three drafts --2

THE COURT:  Mr. --3

Q. -- what was the provision with respect to the --4

THE COURT:  Mr. Early, I'm trying to find -- we're5

referring to drafts of what?6

MR. EARLY:  The first amendment, Judge.7

THE COURT:  All right.  Okay.8

Q. In each of those drafts, what did they provide with9

respect to the disposition of the 7.5 million which you10

received in the event that Med did not close by August 31st,11

2002?12

A. That the 7.5 was earned and was entirely mine.13

Q. Now Mr. Wright, I'd like to turn to a different area.  In14

connection with some of the answers that you gave to questions15

from the Court, you were discussing Mr. Magliochetti's16

representations to you.  Do you recall that testimony?17

A. Yes.18

Q. Between the signing of the letter of intent -- the19

binding letter of intent, the second one in late August of20

2001, and the first amendment on February 13th, 14th of 2002,21

did Mr. Magliochetti make any representations to you that you22

knew at that time were false?23

A. No.  I don't believe he did.24

Q. What about slipped closing dates?25
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A. That happens with many acquisitions, and it happened with1

Addus Healthcare's acquisitions where we were the acquirer. 2

Sometimes we missed four or five.3

Q. What about San Diego Asset Management?4

A. Frank and Mitchell Stein advised me of the problem with5

San Diego Asset Management, and that it was being replaced6

with alternate financing, which I eventually saw happen.7

Q. So at the time you entered into the first amendment with8

Mr. Magliochetti did you know of any instance where you9

thought he had deliberately misrepresented something to you?10

A. No.  Nothing that applied to the deal.11

Q. Based on 20/20 hindsight, have you changed your mind?12

A. Yes.13

Q. Okay.  Now, thirdly, you had testimony in response to14

counsel's questions regarding sale of the HME Division.  Do15

you remember that?16

A. Yes.17

Q. Were there facts and circumstances that changed between18

2002 and the time you sold the HME Division in the first19

quarter of 2004 which caused you to be willing to sell it for20

$4 million rather than more?21

A. Yes.22

Q. Would you explain?23

THE COURT:  Your questions are very long and24

complicated, and you're delivering a little too fast.  I25
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appreciate your trying to do this within a reasonable time1

frame, but I'm just having trouble taking notes on your2

questions.  You just need to slow --3

MR. EARLY:  I apologize, Judge.  I'll slow myself4

down.  You're absolutely correct.  I have a tendency to go in5

fifth gear too often.6

THE COURT:  Okay.  All right.  Go ahead.7

MR. EARLY:  I'll see if I can ratchet it back.8

THE COURT:  Okay.  Thank you.9

Q. Mr. Wright, you testified in response to some of10

counsel's questions about the fact that you sold the HME11

Division in the first quarter or the first half of 2004 for12

approximately $4 million.  Do you recall that?13

A. Yes.14

Q. Between 2002 when you had the first amendment discussions15

with Mr. Magliochetti on February 13th and 14th, and 2004,16

when you sold the HME Division, were there facts and17

circumstances regarding that division which changed, which led18

you to be willing to sell it for $4 million?19

A. Yes.  In 2002 we were about 16 months into a four-year20

contract with Pacific Care, which was half the volume of the21

division.  In April or March or April of 2004 that was up for22

re-bid, and we found out that Apria (ph.) was going to lower23

the price that we had for the prior four years, and we were24

not willing to meet that price because we felt that would be25
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an operating loss on a monthly basis.  So we basically gave up1

half of our business.2

MR. EARLY:  No further questions, Judge.3

THE COURT:  All right.4

MR. STEINBERG:  No recross, your Honor.5

THE COURT:  Okay.  Thank you.6

All right.  I'm going to read the cases and discuss7

the motion in limine, the response, the supplemental8

memoranda.  I still think we'll be -- we should -- maybe I'll9

give myself a half an hour.10

You might check in with my courtroom deputy at 12:3011

if I can do it then, but on the safe side we might have to12

extend it to 1:00 o'clock, but just check in, and if I'm ready13

at 12:30, then we'll go forward at 12:30.14

Now, does anyone need any facilities for research or15

anything else?  Do you need to go upstairs to the library or16

no?17

MR. STRUB:  I don't think so, Judge.18

THE COURT:  All right.  Does anything have to be19

copied in terms of cases or anything of that sort?  Okay.  All20

right.21

Mr. Wright, thank you for the endurance.  I very22

much appreciated your candor.  These things are never easy to23

relive.24

THE WITNESS:  Thank you, Judge.25
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THE COURT:  And I do respect counsel for trying to1

lay this out on both sides.  I think I have a much more2

comprehensive and deeper understanding of the issues now based3

upon Mr. Wright's examination, cross examination, briefly4

recross, and the multiple exhibits that I've been reading as5

they were being presented, but obviously I'm going to have to6

go back and put my notes together, but you -- you don't want7

to submit any further memoranda to support any motions at this8

point, Mr. Steinberg, right?9

MR. STEINBERG:  Not for a motion, Judge.10

THE COURT:  All right.  Mr. Early, you too?  All11

right.  So --12

MR. EARLY:  Your Honor, we're fully briefed for the13

argument.14

THE COURT:  Okay.  All right.  Fine.  Okay.  Thank15

you very much.16

MR. EARLY:  Thank you, Judge.17

(Off the record/On the record)18

THE COURT:  Mr. Strub, Mr. Steinberg, you brought a19

motion in limine to exclude Mr. Peltz's report and his20

testimony?21

MR. STRUB:  Yes, Judge.22

THE COURT:  All right.  And that was responded to by23

Mr. Early's firm on behalf of Addus and Mr. Wright and others,24

and then there were supplemental submissions, particularly25
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focusing on the Black Shoals option theory.1

So why don't you present your argument and focus on2

whether or not I, as the finder of fact, can rely upon any3

specialized knowledge or skill that Mr. Peltz may have to make4

a determination of either the value of the company at various5

points, the value of the company being Addus, and how I go6

about measuring the value, if any, of the first amendment?7

And then I assume that one of the purposes here, and8

Mr. Early, you can correct me, that he's here as a rebuttal9

witness to the report and testimony proffered by Mr. Cimasi,10

even though that's not complete, although he was on the stand11

for several days.  Is that true?12

MR. EARLY:  That's correct, Judge.13

THE COURT:  And that goes to value as what?  The14

valuation of the company as well as to valuation of the so-15

called option agreement?16

MR. EARLY:  It goes to both, your Honor.17

THE COURT:  Okay.  All right.18

Go ahead, Mr. Strub.19

MR. STRUB:  Judge, with respect to the admissibility20

--21

THE COURT:  Just one second.22

MR. STRUB:  Yes.23

THE COURT:  Go ahead, Mr. Strub.  I'm sorry.24

MR. STRUB:  Judge, with respect to the admissibility25
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of expert testimony, the Supreme Court in both the Daubert1

(ph.) decision and in Kumho Tire has adopted a two-step2

inquiry.  The Court must determine whether the reasoning and3

methodology is, number one, reliable, and number two,4

relevant. 5

The first point that I'm going to touch on is the6

relevancy, and I'll come back to reliability.7

THE COURT:  Fine.8

MR. STRUB:  We are not going to dispute the9

proposition that the Black Shoals methodology, if properly10

applied, can be an appropriate method for valuing an option to11

acquire stock in a privately held company.12

THE COURT:  Gee.13

MR. STRUB:  We're --14

THE COURT:  That's nice.15

MR. STRUB:  Yes.  We are -- hear me out though,16

Judge.17

THE COURT:  Fine.18

MR. STRUB:  In fact, I think it's noteworthy that19

one issue the plaintiffs and defendants agree, and that is20

that you can use information from the public stock markets and21

public stock transactions to value stock in privately held22

companies.  The defendants agree with that, and they agree23

with that by advancing their Black Shoals methodology, and24

I'll -- one of the cases on which they rely heavily is a case25
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that I would commend to the Court.1

However, what we are saying is that the Black Shoals2

company as applied to this company and this case and this3

privately-held stock is completely in apposite.  The Black4

Shoals methodology in that calculation is based on six input5

variables, and this is from -- this is recited in the Resnick6

versus Schwartz (ph.) case, which is one of the cases that we7

cited in our briefs.  It's a Second Circuit case, 303 Fed8

Third, 147, and the pinpoint cite is page 150.  It's 20029

Second Circuit.10

There are six variables to the Black Shoals11

methodology.  Number one, the exercise price of the option. 12

Number two, the market price of the underlying stock.  Number13

three, the volatility of the underlying stock.  Number four,14

the expiration date of the option.  Number five, the risk-free15

rate of interest, and number six, the dividend rate on the16

underlying stock.17

Now, the Black Shoals methodology is simply a method18

of using public stock transactions to value a particular kind19

of stock transaction; that is, an option to purchase stock,20

and the reason I say the defendants are in agreement that21

public information can be used is because in the Black Shoals22

methodology, there is no other way to use it. 23

The only source of information to calculate Black24

Shoals are public stock sales, public stock transactions from25
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selected public guideline companies.  There's no other way to1

do it.2

Now, the Black Shoals methodology is most3

appropriate and most commonly used when the option being4

valued is a classic stock option for a public company, and the5

valuation of the stock depends on these six variables.6

Now, I don't know if the Court noted this in the7

Wall Street Journal a couple of says ago, but Merrill Lynch is8

now requiring its equity analysts to include the value of9

stock options in calculating price to earnings ratio, and when10

the equity analysts start doing their calculation of the value11

of these executive stock options --12

THE COURT:  Mr. Strub, slow it down.  Merrill Lynch13

is now directing its officers to include the stock option14

price?15

MR. STRUB:  That's correct, Judge.  The --16

THE COURT:  And they're --17

MR. STRUB:  Merrill Lynch is now -- they have equity18

analysts --19

THE COURT:  Okay.20

MR. STRUB:  -- who are analyzing companies, looking21

at, among other things, the amount of compensation that these22

companies are paying their executives.23

THE COURT:  Okay.24

MR. STRUB:  And as the Court is well aware, often25
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this compensation is quite high, and one of the things that1

Merrill Lynch just recently -- up until now their equity2

analysts didn't include the value of executive stock options3

in their calculations, and now they are, and when these equity4

analysts do their valuation of these stock options,5

undoubtedly they're going to use Black Shoals because that's6

what -- that's the method that's used in the public markets to7

value these types of options, but as the Court has noted8

throughout this case, the first amendment is by no means a9

typical stock option, and the fact questions that the Court10

must address are not the same sorts of fact questions that11

would be addressed if one were valuing a typical stock option.12

So put another way, the Black Shoals method assumes13

that the six variables that I spoke of earlier which are14

addressed by the Second Circuit, that those six variables in15

the calculation are known, are easily knowable, and then Black16

Shoals provides a methodology for deriving a value of an17

option once you input these six variables.18

In this particular case, however, the Court's19

determination of those variables is going to itself be20

dispositive before we ever return at all to some sort of Black21

Shoals analysis or Black Shoals methodology.22

THE COURT:  In this case the determination of the23

variables by the Court is what, dispositive?24

MR. STRUB:  Is going to be dispositive of the issues25
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in this case without any consideration of Black Shoals.  Once1

the Court makes a decision as to what the appropriate inputs2

are that comprise the Black Shoals theory, the decision --3

there's no point in applying Black Shoals because at that4

point the Court has resolved all of the fact issues that are5

in dispute.6

So let me walk through these one by one.  The first7

variable in Black Shoals, as pointed out by the Resnick8

decision, is the market price of the underlying stock.  That9

is the fair market value of Addus, the market price of the10

stock that's being acquired.  So what is the fair market value11

of the Addus stock?  That's the first input for Black Shoals,12

and as Mr. Peltz conceded at his deposition, and this is at13

page 95, line 24 to page 96, line 4 --14

THE COURT:  95 what?15

MR. STRUB:  Page 95, line 24 --16

THE COURT:  Yes.17

MR. STRUB:  -- to page 96, line 4.18

THE COURT:  Yes.19

MR. STRUB:  What Mr. Peltz conceded at that -- those20

pages is that for Black Shoals to have any application at all21

the Court must decide that the fair market value of Addus is22

greater than or equal to the consideration that Med agreed to23

pay.24

So put another way, if the Court were to decide that25
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the fair market value of Addus were -- of the Addus stock was1

$50 million, and that the price that Med had to pay was $702

million, according to Mr. Peltz Black Shoals does not apply in3

that situation.4

THE COURT:  If the Court were to determine that the5

value of the Addus shares were 50 million, but the price to be6

paid was $70 million, Black Shoals wouldn't apply?7

MR. STRUB:  That's correct, Judge.8

THE COURT:  Okay.9

MR. STRUB:  And in fact, as Mr. Peltz explained in10

his deposition, if the fair market value of the stock to be11

acquired is less than the price to be paid, whatever that12

amount is, Black Shoals has no application. 13

So there's a threshold decision that has to be made.14

 What is the fair market value of the stock and what is the15

price to be paid?  So in this case, as the Court is well16

aware, the plaintiffs have provided alternative methods for17

considering the value of the Addus stock.  It's Mr. Cimasi's18

opinion that the value is $21 million.19

Even if the Court were to discount Mr. Cimasi's20

testimony, there's the testimony that the Court just heard21

from Mr. Wright that Med valued Addus at five times Addus's22

pro forma EBITDA.  I think pro forma adjusted EBITDA was the23

word that Mr. Wright used, and then there's Mr. Nielson's24

testimony that Addus's pro forma adjusted EBITDA was somewhere25
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between 3 million and $6 million, depending on certain inputs1

that Mr. Nielson was unable to evaluate because the2

information wasn't provided by Addus.3

So you apply that methodology and you come up with a4

range of $30 million which -- somewhere between 18 and 30,5

which frankly is Mr. Cimasi's value is actually within that6

range, but it's somewhere in that, under that methodology, or7

could look at the actual EBITDA.8

THE COURT:  The what?9

MR. STRUB:  The actual EBITDA.10

THE COURT:  Mm hmm.11

MR. STRUB:  Negative 157,000 in 2001, 1.1 million in12

2002.13

THE COURT:  1 point what?14

MR. STRUB:  1.1 million in 2002.  That's in Exhibit15

5.16

THE COURT:  Mm hmm.17

MR. STRUB:  1.9 million in 2003.  That's in Exhibit18

6.  The Court can look at the actual EBITDA and say, "Okay, we19

have empirical evidence as to what the EBITDA was of this20

company on a going forward basis over a three-year period,"21

and the Court could make some determination based on those22

numbers.23

So there are a number of variables that are in front24

of the Court in order to figure out what the fair market value25
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was of the Addus shares, but as we pointed out at length in1

the brief that we filed with the Court, and I won't go through2

all of this -- these cites here, but Mr. Peltz has admitted3

that he has nothing to offer the Court on the topic of the4

value of the Addus shares beyond simply opining that the5

parties, in his view, negotiated a deal at arm's length, which6

as the Court has pointed out, is well within the province of7

this Court to decide as a finder of fact.8

Mr. Peltz has no expertise on what constitutes an9

arm's length transaction.  He's not holding himself out to be10

a negotiator on behalf of companies who has extensive11

experience in determining what constitutes arm's length.12

The report that Mr. Peltz submitted, by his own13

words, is not a valuation report, and that's at pages 220,14

line 24 to 221, line 5.15

Now, in their supplemental memorandum, the16

defendants quoted some testimony, and quoted one of my17

questions to Mr. Peltz in which I used the word, "valuation"18

in my question, and then Mr. Peltz responded on something that19

had nothing to do with the topic of valuation.  So they're20

basically quoting my question and saying, "Ah hah, Mr. Strub21

used the word, "valuation," therefore, Mr. Peltz is offering22

valuation testimony," but at page 228, lines 16 through 17 --23

THE COURT:  At what page?24

MR. STRUB:  Page 228.25
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THE COURT:  Yes.1

MR. STRUB:  Lines 16 through 17.2

THE COURT:  Mm hmm.3

MR. STRUB:  This was -- these were Mr. Peltz' words4

verbatim concerning the testimony that he has given.  Quote,5

"It's not a valuation."6

THE COURT:  It what?7

MR. STRUB:  "It -- it's -- it is --8

THE COURT:  Yes.9

MR. STRUB:  -- not a valuation."10

THE COURT:  Okay.11

MR. STRUB:  Period.  Cannot be more straightforward12

than that.13

Therefore, on the topic of valuation, Mr. Peltz has14

nothing to offer this Court, and I won't go through the15

certifications, the points that we made before.  The only16

thing I will point out on that is that the defendants have17

made the point that, "Well, Mr. Peltz has engaged in some sort18

of valuation activity in connection with health care19

businesses.  In fact, he served as liquidating agent.  He20

served in that capacity," but as Mr. Peltz admitted in his21

deposition, if there were going to be a valuation report done22

by his company, by American Express, he wouldn't do it.  There23

are others in office that are certified to do valuations. 24

They're the ones who do valuations.  He's a CPA.  He doesn't25
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do valuations, and so the notion that, well, Mr. Peltz is fine1

because he's -- you know, he's engaged in some activity with2

health care companies within his own company, that limited3

universe, he doesn't do valuations, and so to hold him out as4

being an expert in that topic for the Court is quite a5

stretch.6

All right.  So I've talked now about the first7

variable.8

THE COURT:  The Court still has to be an independent9

-- still has to exercise independent judgment and discretion10

to determine what constitutes a reliable -- sufficiently11

reliable methodology and its relevance.12

You and Mr. Early's team may have agreed that there13

is some market activity intensifying at major houses that this14

finance theory is being applied to price to earnings ratios15

taking into consideration the value of stock options to the16

principals of privately-held companies, if I understand it.17

Yet when I ask for a specific authority in which any18

Court in the Second Circuit or any other comparable level has19

made findings of fact based upon Black Shoals for privately-20

held stock, I couldn't find any.  In the one case that was21

proffered, all it did was describe what the expert said, and22

the court made its findings in the context of stock option23

values for shares in publicly-traded companies.24

So not only wasn't a finding of the court, a finding25
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of fact, it wasn't part of the analysis, and it wasn't part of1

the conclusion.  So if I have, as you say, a stretch to find2

that statement dictum, I don't understand on what basis I, as3

the gatekeeper, am supposed to determine that this is a4

sufficiently reliable methodology when I can't find any cases,5

and both parties were given an opportunity to cite to them,6

can't find any cases that speak directly to this in the7

context of applying Black Shoals methods to hundred percent8

shareholder positions in privately-held companies.9

There may be a need to move from the public markets10

to valuing price to earnings ratios, taking into consideration11

executive compensation, but just because there's a need12

doesn't establish the method.  I understand that necessity is13

the mother of invention, but I haven't found the invention.  I14

haven't found courts in commercial litigation, fraudulent15

transfer actions, even disputes among former partners.  I16

don't see any holdings that apply that to privately-held17

shares, and I don't know why I should be barred from18

exercising my gatekeeper function no matter what you and Mr.19

Early may have stipulated to because I have an independent20

duty not to clutter up the record with testimony from someone21

who can't demonstrate the sufficient reliability of the22

techniques he's applying.23

So if I can't find any court opinions, I need to24

know where this specialized skill is coming from, and recent25
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announcements by Merrill Lynch on computing price to earnings1

ratios doesn't -- doesn't to me establish that that's a2

reliable methodology.  Maybe that's the methodology they are3

trying to adapt.  That doesn't make it realizable, and I'm not4

going to rely upon the wisdom of the equity analysts at5

Merrill Lynch. 6

Those are basically people trying to sell products7

or acquire companies, and they've been so wrong before in so8

many major cases that they've been sued for multiple millions9

of dollars for accounting errors, investment banking errors. 10

It doesn't mean that Merrill Lynch is incompetent to do11

anything, but that wouldn't be the place I'd go for any12

considerable comfort, and I don't mean to intrude other than13

to the extent that as I read Daubert and Kumho and the Second14

Circuit cases, I can't avoid that responsibility.15

It's the same burden that I have when there are no16

objections to fees.  I have an independent duty to exercise my17

discretion, same kind of duty to exercise independent18

discretion when I have a 9019 settlement of a complex19

adversary proceeding.  I simply can't accept the parties'20

mutual representations that this is in the best interest of21

creditors.  Sometimes I do, but it's based upon an independent22

determination.23

So I don't want to derail your presentation, but you24

and Mr. Early are going to have to satisfy me that there's25
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some body of published peer review studies used in some kind1

of comparable context that shows that courts have recognized2

this methodology because the gatekeeper function only operates3

in the court system, and I read the cases cited to me, and4

other than the dictum, I've never found any case in all the5

ones you've given to me, and we've gone through each one of6

them carefully, that applies Black Shoals to privately-held7

securities.8

So if you have an explanation of why I should accept9

your stipulation, I'm happy to hear it even though you and Mr.10

Early say that's not the issue between you, and you're going11

in a different line, you need to satisfy me that in properly12

exercising my gatekeeper function there is a specialized skill13

set recognized in appropriate markets, and I need to see some14

empirical evidence for that, not just an article in the Wall15

Street Journal, and I'm not trying to belittle your statement.16

There are lots of things going on because of Oxley17

Sarbanes in valuing executive compensation packages.  We know18

the tremendous abuses that have occurred in that.  We know19

that Enron and the other cases, the chief executives had20

phenomenal options.  We all know about the history of the21

litigation in Disney in determining the value of stock22

options.  I mean, these have been widely litigated now in23

certain contexts, but I've always found them to be publicly-24

held companies.25
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Disney was a publicly-traded company, so the fight1

between Eisner, and what's it, Katzenbaum (ph.)?  Whoever it2

was, about how to value his options and whether they should3

pay him such a fantastic walk-away package after being there,4

what, less than a year or two, that was something that was5

litigated.6

So I'm trying to determine what is the state of the7

art as recognized in the courts, and if the two of you can8

point me to some authority recognized by the courts, then I'll9

withdraw my skepticism.10

MR. STRUB:  Judge, and I apologize, I -- I did not11

intend to say that this issue concerning Merrill Lynch had12

anything to do with private stock.  It doesn't.  This is13

talking about public stock --14

THE COURT:  Okay.15

MR. STRUB:  -- and public stock options --16

THE COURT:  All right.17

MR. STRUB:  -- and --18

THE COURT:  Well, those we have a methodology for.19

MR. STRUB:  That's correct, and the Court is right20

in this sense.  The only point I was making at the opening of21

my presentation is that the defendants are conceding that22

public information can be used as a touchstone for valuing23

shares of a private company, and that's as far as I was going.24

I have looked myself and I -- and maybe Ms. Murch25
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can point me in the right direction.  I'm not aware of any1

case law at all that has applied the Black Shoals methodology2

to value an option for one hundred percent of the shares of a3

privately-held company.  I'm not aware of that from the Tax4

Court.  I'm not aware of it from Delaware.  I'm not aware of5

it from any source, as opposed to the cases that I cited to6

the Court in our brief concerning Mr. Cimasi, and so if the7

Court is looking for me to validate the application of Black8

Shoals to this particular transaction, I can't do it.9

THE COURT:  Well, what you're saying is if I -- if I10

were to try -- assuming that Black Shoals had any independent11

validity, that it was a recognized, specialized knowledge that12

was a realizable source of information that would shed light13

on relevant fact disputes, you're saying I don't have to even14

deal with that.  I'm going to assume that proposition away15

because under these, the facts and circumstances of this case,16

several of the variables can't be plugged.  You can't17

instantiate the variables, as we used to say.  You can't put18

in the number in X, Y, and Z because you don't have reliable19

data.20

So even if for purposes of argument the method is21

valid, you're saying even if the method is valid it can't be22

applied here because Mr. Peltz doesn't have the expertise to23

instantiate the variables on these six factors or variables?24

MR. STRUB:  Yes, Judge.  And -- or to put it another25
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way, once the Court decides those variables, the Court has1

decided the issue.  If this Court were to decide that --2

THE COURT:  Well, how am I going to decide those3

variables without the testimony of experts?4

MR. STRUB:  Well, that's -- the point of my5

presentation, Judge, is that the Court does need the testimony6

-- the fact testimony or the expert testimony on valuation,7

but Mr. Peltz --8

THE COURT:  Okay.9

MR. STRUB:  -- has nothing to offer on that score.10

THE COURT:  Okay.11

MR. STRUB:  And so Mr. Peltz is not offering --12

THE COURT:  So he can't -- he can't plug in at least13

one of the primary variables, can't instantiate the variables,14

fill in the value for that variable because he doesn't have15

the expertise in valuation.  He's conceded that in his16

deposition, so he can't get to first base?17

MR. STRUB:  Yes, Judge.  It's not only that he18

doesn't have the expertise, he didn't do it.  He admitted it's19

not a valuation.  He didn't value it.  He simply assumed --20

THE COURT:  Okay.21

MR. STRUB:  -- that the consideration that Med22

agreed to pay was equal to the value that Med received, and23

then he ran through some, what he called sanity checks, but he24

said were not valuations, and I'll get to those later on as to25
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why those aren't reliable.1

THE COURT:  Okay.  But what I'm concerned about, and2

I know Mr. Early's going to be jumping up and down about this,3

as I read the cases, there are some pretty strong warnings4

indicating that judges, when they approach this, even though5

they should be concerned with gatekeeper functions, they6

should err on the side of caution to allow someone to proffer7

his expertise as in any voir dire of a proposed witness or an8

expert, and then allow through effective cross examination the9

ability of the adverse party to demonstrate that the10

methodology isn't reasonably reliable, and/or it's not11

relevant.12

So there seems to be some concern, unless you're a13

former dean of the Brooklyn Law School and you get a special14

dispensation from the Second Circuit, and we're not dealing15

with stock options.  We're dealing with general theories of16

causation for torts, and the court -- the Second Circuit said17

if you really want to read how it should be done, although we18

don't insist that everyone do it this way, read Judge Kreger's19

(ph.) opinion, and it's just that I understand the theories of20

general causation.  I understand the fact that the court held21

there wasn't any expert testimony on the duration of exposure22

to those chemicals. 23

So they couldn't show that the disabilities suffered24

by the plaintiff were supported by the expert testimony, and25
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there was no one there, after he went through the testimony1

critically, who could establish any theory of general2

causation that would be acceptable, and then he precluded the3

witnesses from testifying, but it seems to me for him to get4

there he had to spend a lot of time listening to a voir dire,5

listening to the party who called that as a witness -- call6

that person as an expert witness or witnesses, subjected them7

to cross examination, and then let the court decide the8

threshold question, and there seems to be some concern that9

judges not jump the gun, come to the conclusion the10

methodology is suspect after arguments of counsel and no11

testimony and call it a day.12

So I am concerned that even though Daubert and Kumho13

seem to assert an enhanced view of the gatekeeper, when it14

comes to some judicial inferior officer, me, I think that15

burden of prudence, although I think it's very time consuming,16

has to be that I have to let the voir dire go forward.  You17

get a chance to do a very vigorous cross examination at the18

end of that in this first phase.  Then I can make a19

determination about whether or not any of this testimony is20

admissible based upon Daubert criteria, and as much as I would21

like to short circuit this, it seems to me I run a risk of22

error by not giving Mr. Early an opportunity to make his case23

for Mr. Peltz's expertise, to give him an opportunity to24

explain the techniques he used more fully, to explain his25
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expertise, explain his forensic litigation experience, explain1

the methods he used, explain the texts on which he relied as2

did Mr. Cimasi, and then let you do a vigorous cross3

examination, and he survives that and I find that he can4

testify on one or more of these points, then I will have5

served the gatekeeper function.6

So I'm getting very inconsistent signals from the7

Appellate Courts.  You know, if you don't track every one of8

the single -- if you don't track every one of the variables9

being presented then you get reversed, "Well, you didn't get10

to that issue," and I think it puts us in a very awkward11

situation.12

You tell us we're gatekeepers.  You tell us we're13

supposed to make the determinations -- the threshold14

determination whether this stuff is reliable and relevant, and15

then you tell us to test for reliability and relevance, but16

then you tell us through reversals that if you don't do it17

perfectly it's going to get reversed and remanded.  They're18

going to tell you, "Do it again.  You short circuited the19

process."20

Now, I don't know if that's Mr. Early's argument,21

but when I look at the cases and look at the dispositions, you22

know, I'm concerned with this, and I'm looking for the case23

that speaks to that. 24

Do you have that, where a judge got reversed because25
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he didn't do it?1

MR. STRUB:  Well, Judge, I mean the one case that I2

would certainly point the Court to is Andrews versus Metro3

North Commuter Railroad, which is 882 Fed Second 705, Second4

Circuit 1989 where the Court held that it was reversible error5

to allow a forensic engineer --6

THE COURT:  Right.7

MR. STRUB:  -- to testify about the duty of care8

that a railroad owed to a -- it wasn't clear whether -- how9

they were defining whether he's a commuter or whatever, but to10

an individual who wandered up the railroad tracks and got11

struck by a train, and the forensic engineer came in and said,12

"Well, I've listened to the plaintiff's testimony, and I think13

the railroad was negligent," where the engineer had no14

expertise in railroading, and had nothing to offer in addition15

to what the party witnesses were saying.16

THE COURT:  Okay.  Well, you may have one case that17

says that.18

MR. STRUB:  But --19

THE COURT:  If you did a search, and I don't want to20

protract this --21

MR. STRUB:  Yes.22

THE COURT:  -- and I don't want to make Mr. Early's23

arguments for him.  I'm sure he can do it more eloquently or24

Ms. Murch can do it more eloquently than I'm presenting it25
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because they're the ones who have been working on this, it's1

like the summary judgment motions.2

If you read the disposition for summary judgment3

motions after trials, the Second Circuit has a very high rate4

of reversal even to senior judges, a judge that's been sitting5

for thirty years, and if you were to do a spread sheet6

analysis of the number of times summary judgments were7

reversed from very competent trial judges because the Court of8

Appeals would say, "Well, the facts were clearly erroneous" or9

"You abused your discretion," you as a trial judge might be a10

little hesitant.11

Now, there are some district judges in this circuit12

who say, "Bring it on.  I don't care what they do in Foley13

Square," and then they get reversed.  Some judges celebrate14

the number of reversals, including the very distinguished15

former chief judge of the Southern District of New York, Judge16

Bryant (ph.).  He lays claim to having the -- one of the17

highest rates of reversals, and he's absolutely convinced that18

they never get it right.19

I don't have that kind of perverse pleasure, and I20

think that when we spent so much time, another day or two or21

whatever, to let Mr. Peltz go through a voir dire may simply22

be the prudent step to take, however skeptical you may be23

because you're anticipating your cross examination, and I come24

to that conclusion reluctantly.  I really do, but I'm trying25
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to exercise prudent judgment, a proper exercise of my1

discretion, and if the boys and girls in Foley Square are2

telling me, "We embrace Daubert and Kumho, but you better get3

it absolutely right or we're going to reverse you.  Either you4

bring it in or you don't bring it in," and what am I supposed5

to do as an inferior judicial officer?  And I say that6

somewhat tongue in cheek, but if district judges who have been7

sitting for years get reversed, I'm not holding out much hope8

for us as bankruptcy judges, and that's just the way the9

cookie crumbles.10

So the question is why do I have to do to be11

prudent?  Now, that doesn't mean you can't go forward and show12

that under any set of facts Mr. Peltz has basically admitted13

his way out of his expertise, and if he's already admitted14

that and there's no dispute about that, then I shouldn't waste15

the Court's time because he's had that chance in his16

deposition.17

I've had an opportunity to read his report.  You can18

cross examine him.  Give Mr. Early or Ms. Murch to try to show19

that he has that expertise without jumping to the conclusion,20

but go ahead.21

MR. STRUB:  Well, Judge, if -- I don't object if22

that's the procedure the Court wants to use.  I'm not frankly23

-- I'm not concerned about the testimony.  I'm trying to -- I24

don't believe that this is even a close call, but I'm -- if25
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the Judge -- if the Court is more comfortable doing it that1

way, I don't mind.2

THE COURT:  Well, I don't want to breach my duty as3

a gatekeeper.  So the question is what informs the exercise of4

my duty, and I read the Appellate cases, and I can't find a5

consistent pattern.  I think for me there's a degree of risk6

no matter which way I go. 7

So maybe the prudent thing to do is let Ms. Murch,8

if she's going to be examining Mr. Peltz, let her do it.  You9

have a vigorous cross examination.  You know, we're back to10

where we were with Mr. Nielson and Mr. Cimasi.  Even though I11

had substantial doubts about that testimony, we gave them a12

good run for their money, and we spent more time probably13

doing the voir dire than we did listening to their testimony.14

MR. STRUB:  Judge, the only thing I would ask is15

that there's a brand new opinion that Mr. Peltz wants to16

offer, which is a whole new method of valuation.  I haven't17

had a chance to really look at it yet, but apparently what he18

does is some sort of discount analysis on the time that was19

extended under the first amendment.20

THE COURT:  I don't know how I can open up the21

proofs at this point.22

MR. STRUB:  Yes.  I would ask that that --23

THE COURT:  Mr. Peltz submitted an examination, and24

that goes to the fairness of these proceedings after nine25
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days.  I don't think that it's appropriate for the expert now1

to shift gears, offer a different line of analysis than he2

offered before. 3

I'd have to read new cases.  I'd have to have you4

perhaps take his deposition.  Mr. Early I think earlier said,5

"Well, we'll just, you know, the adjourn the trial.  We'll let6

you take the deposition," and I'll get to write my opinion7

shortly before I retire.8

So I need to -- you know, I need to press on and9

keep this in my head because unless you retain a kind of10

active memory and you sit on this even after proposed findings11

of fact and conclusions of law, it gets really hazy, and you12

have to spend six times as much going through the transcripts13

and your notes to write the opinion.14

So delay here simply makes the judge's work far more15

burdensome.16

Now, I don't agree with Judge Posner (ph.) in the17

Seventh Circuit who says, "If you do an analysis -- an18

economic analysis of Federal Court of Appeals judges or even19

district court judges, they maximize one variable, leisure,"20

but you know, I spend a lot of nights and weekends writing21

opinions, and I'm wondering, why am I doing this?  I never22

publish them, and I'm spending all my nights and weekends23

chasing rabbits down the hole because someone wants to24

litigate an issue of first impression, and given my docket25
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load, which is dramatically increased with no additional1

support, in fact less support, I think I have to start2

thinking about the virtue of Justice Posner's approach,3

preserve your leisure, or at least preserve sufficient to be4

deliberative, and he keeps complaining that even as a Court of5

Appeals Judge he writes all of his own opinions, doesn't6

really need law clerks, he says, "We don't have enough time to7

be deliberative.  We have such heavy loads at the Court of8

Appeals level, we're barely likely to put out opinions that9

will have any powerful effect."10

In fact, now at the Court of Appeals they keep11

issuing non-binding opinions.  So every time I open the Second12

Circuit sheets I see these citations to Fed Appendix, which13

means, okay, don't go there.  Well, why bother?  What's the14

point of it?  And then we have to get into fights about15

whether it's citable or not citable.16

So while I am concerned about not foreclosing the17

defendants from putting on their proofs, Mr. Early would18

really have to persuade me that the delay attendant upon this19

would be very modest, and that under the circumstances, if he20

weren't given that opportunity his defense would be severely21

prejudiced, and I think he's got the heavy burden of in effect22

reopening the proofs at this stage, but I'll let him or I'll23

let Ms. Murch make the arguments.24

So go on.  You said, Mr. Early, if I'm going down25
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this road even hesitantly and treating it as a voir dire, and1

at the end of the voir dire I may make some determinations of2

what goes in and what doesn't go in, do you think that's a3

more prudent way of proceeding, or Ms. Murch, if you want to -4

-5

MR. EARLY:  I do, Judge.  Ms. Murch will have the6

microphone for this argument, but your request I think goes to7

the overall method of procedure, and I do believe that that's8

more appropriate.9

THE COURT:  Mr. Strub, I mean, you're --10

MR. STRUB:  Judge, as I said --11

THE COURT:  Okay.12

MR. STRUB:  -- if that's the Court's preference, I -13

-14

THE COURT:  All right.  So let's get at it.15

MR. STRUB:  I'm not concerned about his testimony.16

THE COURT:  I'm looking for this.  It will be fun.17

Mr. Peltz, you'll find that be cross examining --18

being cross examined in this Court is a blood sport.  I hope19

you have a very strong ego.20

Just one second.  Hold on.21

The case I was looking to for some guidance was a22

Second Circuit opinion, Geraldine McCullough (ph.) versus H.B.23

Fuller Company, decided at 6 Fed Third, 1038.  Now, the only24

problem is that I have the decision from July 27th, 1995, and25
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it shows subsequent history as amended August 17th, 1995.  So1

I'd have to really look at the amendment, but it seems to me2

this is a kind of yellow light in dealing with these matters.3

MR. STRUB:  Judge, if I could comment on that case?4

 I mean --5

THE COURT:  Yes.6

MR. STRUB:  -- in this case --7

THE COURT:  That guy was clueless.  He had8

absolutely no expertise whatsoever. 9

Let's assume we give some credence to Mr. Peltz's10

vast experience, which we're going to explore.  I mean, he11

isn't some guy off the street.  He's been involved in this12

activity for many years.  I know of his work.  I've heard him13

lecture.  I know he's been active in insolvency accounting14

groups.  He's been active in the American Bankruptcy15

Institute.  He's been active with the Federal Bankruptcy16

Judges Conference. 17

So he's not rube off the street.  Whether he'll18

persuade me that he's got anything to say, that's another19

story.  So you know, I'm trying to be fair to Mr. Peltz before20

I turn him over in the sacrificial spit.21

MR. STRUB:  Judge, the only thing, and I'm not22

changing my position.23

THE COURT:  Okay.24

MR. STRUB:  It's fine to proceed as the Court --25
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THE COURT:  All right.  All right.  So let's go --1

MR. STRUB:  -- but I did want to make one point2

about this --3

THE COURT:  Yes.4

MR. STRUB:  -- just as the Court is looking for5

guidance from the McCullough case, this expert in McCullough6

who was allowed to testify, this guy named Wooley (ph.), he's7

testifying concerning ventilation --8

THE COURT:  Yes.9

MR. STRUB:  -- in I believe it was a book press --10

THE COURT:  Yes.11

MR. STRUB:  -- and fumes, and if the Court looks at12

page 141 of the decision, 61 Fed Third, 1 -- 1041, I'm sorry.13

 Page 1041, the court -- the Second Circuit recites Mr.14

Wooley's experience --15

THE COURT:  Okay.16

MR. STRUB:  -- and that's what they rely on.  They17

say, "Look, okay, so this guy didn't have particular18

engineering education, but look at his experience," okay.19

THE COURT:  Right.20

MR. STRUB:  He has a Master of Science degree in21

industrial engineering from Purdue.  He has courses in plant22

design and industrial safety, and then most important, he was23

a safety consultant for the Bureau of Industrial Research at24

Norwich University for 15 years and had 24 -- a couple of25
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dozen, his experience with issues concerning vapors or fumes1

in an industrial workplace.2

Now, what we're talking -- so, if we were to say,3

okay, so the touchstone is experience, well, Mr. Peltz has no4

experiencing in valuing health care companies.5

THE COURT:  Okay.  We'll get into that.6

MR. STRUB:  I understand, Judge, but that's the7

point --8

THE COURT:  That has to be my determination after I9

hear the presentations.  I mean, he purports to be an expert.10

 He's been retained by one of the leading national firms in11

the United States.  He's been subject to critical examination12

during his deposition, and while I'm not trying to advance Mr.13

Peltz's case, I do think I have to find out what his expertise14

and experience is, and not start out excluding him on some15

kind of per se basis because he made an admission in his16

deposition that he isn't an expert in violation.17

I may not need his help on that.  I may continue to18

exercise reservations what it -- whether actuals apply to this19

even if you concede for purposes of argument it has20

applicability to a hundred percent control in a privately-held21

company.  Even assuming that, if he can't plug in the22

variables, then you know, you have a good case for moving to23

deny his standing as an expert.24

So I'm just saying that when I look at this, and25
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we're dealing here with financial matters, financial theory,1

and that's all the rage these days in bankruptcy2

reorganization cases, and I just know how much work is being3

done by the academics, the law and economics types and by4

others to try to bring to bear financial theory to5

reorganization cases and basic issues in bankruptcy law, and6

these are people who hold positions at major universities.7

That doesn't completely wow me, but you know, I have8

to give it some credence.  I mean, these are people who have9

peer reviewed publications and Professor Adler and Professor10

Baird (ph.) and Picker and Rowe, who's now at Harvard, moving11

from Columbia.  I mean, these are pretty sophisticated people,12

and they've been recognized by their peers and they -- they do13

a lot of peddling, you'll pardon me, of their finance theory,14

and they do a lot of writing in that area.15

So I may not be wowed by it, I may even have trouble16

following the arguments, but I do know that that specialized17

knowledge is developing and spreading, and more and more law18

schools are requiring courses in some of those analyses, and I19

guess it's really to the credit of Judge Calabrese (ph.) and20

Judge Posner that they opened up this field many years ago,21

and now we're bringing in all these finance theory types,22

including my mentor, Jack Ayre (ph.), who are writing on this23

subject.24

So I need to -- I need to give some credence and not25
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start with the proposition that Mr. Peltz is out of the box1

from the very get-go.2

MR. STRUB:  That's fine, Judge.3

THE COURT:  All right.  So let's have Ms. Murch call4

the witness.  You'll have a chance to cross examine him and5

raise these questions in the context of your cross6

examination, and Mr. Peltz, if you need to have a break, we've7

been fairly accommodating to the witnesses, not to -- not8

because it's getting oppressive.  There are no oppressive9

examinations in this Court except mine, but I want you to know10

that we try to respect individual person's needs.11

Yes.  He's going to be sworn in.12

SCOTT PELTZ, DEFENDANT'S WITNESS, SWORN13

THE CLERK:  Please be seated and state your name.14

MR. PELTZ:  Did you say, "State your name?"15

THE COURT:  You have to speak directly into it.16

MR. PELTZ:  Scott Peltz.17

THE COURT:  Just swallow it?  Are you hearing me? 18

So, so, mezza, mezza?19

I want to be -- you know, my father used to talk20

about Gravel Gertie.  Ever remember the stories about Gravel21

Gertie?  She had this deep, deep low voice?  She's my heroine.22

 It's a long history of mumbling, and then talking in an23

indigestible monotone.24

All right, Ms. Murch, let's go at it.25
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DIRECT EXAMINATION1

BY MS. MURCH: 2

Q. Good afternoon, Mr. Peltz.3

A. Good afternoon.4

Q. Would you please state your name for the record?5

A. Scott Peltz.6

Q. And have you been retained to render an expert opinion in7

the Chartwell Litigation Trust adversary action against Addus8

Healthcare, Andy Wright, Mark Heaney, Courtney Panzer, and9

James Wright?10

A. Yes.11

Q. And when were you retained?12

A. I believe in June of 2004.13

Q. I'm sorry?14

A. In June of 2004.15

THE COURT:  Are you picking it up?16

THE WITNESS:  I'm sorry.17

THE COURT:  The difficulty --18

A. 2005.19

THE COURT:  -- is this courtroom is not designed for20

acoustics.  It wasn't designed by an acoustic engineer, so we21

have a lot of problems getting people, particularly on the22

witness stand or at counsel table to speak in such a way that23

it's picked up on our audio system, and so every witness who's24

testified in this case and every other case finds it25
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peculiarly burdensome to try to continue to remind oneself1

that one has to speak so directly into the microphone,2

preferably no further than -- no farther than four inches.3

All right.  So go ahead, Ms. Murch.4

Q. Mr. Peltz, by whom were you retained?5

A. The defendants in the case.6

Q. And could you describe the scope of your engagement on7

this matter?8

A. It was to look at the value of the transaction, the value9

of the option, the issue of financial misrepresentation, and10

then subsequently a computation of cash to terms.11

THE COURT:  Just a second.  Value of the12

transaction.  What was the second one?13

THE WITNESS:  Value of the option.14

THE COURT:  Okay.15

THE WITNESS:  Financial misrepresentation.16

THE COURT:  Okay.  Yes.17

THE WITNESS:  And subsequently computation of cash18

to terms.19

THE COURT:  And later computation of what?20

THE WITNESS:  Cash to terms on the original stock21

purchase agreement.22

THE COURT:  Cash to terms.23

Q. Mr. Peltz, do you mean terms to cash?24

A. I'm sorry.  Terms to cash.25
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MR. STRUB:  Judge, just for the record, that's part1

of my objection is on that last opinion.2

THE COURT:  Wait a minute.  I'm trying to3

understand.  Computation of cash to terms; is that his answer?4

THE WITNESS:  Terms to cash.5

THE COURT:  I'm sorry?6

THE WITNESS:  Terms to cash.7

THE COURT:  Okay.  All right.8

Q. And have you reached an opinion in connection with your9

engagement?10

A. Yes, I have.11

Q. Did you prepare a report articulating your opinions in12

connection with the engagement?13

A. Yes, I did.14

Q. And if you could please turn to Exhibit Number 213, which15

is binder eight? 16

(Trial Exhibit 213, Scott Peltz's Report, Marked)17

Q. I see you have your report already.18

Is Exhibit 213 your expert report?19

A. Yes.20

Q. And does Exhibit 213 include your expert opinion?21

A. Yes.22

Q. Now, does your report include a summary of23

qualifications, Mr. Peltz?24

A. Yes, it does.25
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Q. And is this summary identified as Appendix A to Exhibit1

Number 213?2

A. Yes.3

Q. Would you please turn to Appendix A?  Let me know when4

you're there.5

A. I'm there.6

Q. Now let's talk briefly about your educational and7

professional background.8

Mr. Peltz, from where did you receive your undergraduate9

degree?10

A. The University of Illinois in Champaign Urbana.11

Q. And in what area did you receive your degree?12

A. I received a Bachelor of Science and Accounting in 1980.13

Q. And how long have you been a CPA?14

A. Since 1981.15

Q. As an account do you have any specialized areas of16

expertise?17

A. Yes.18

Q. Could you tell me what those are?19

A. I have spent the majority of my career in the corporate20

restructuring and litigation arena.21

Q. And where are you currently employed?22

A. I'm a managing --23

THE COURT:  Corporate restructuring and what?24

THE WITNESS:  Litigation.25
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THE COURT:  So that's litigation services and1

corporate restructuring is synonymous with out of court2

workouts and Chapter 11 plans?3

THE WITNESS:  Yes.4

THE COURT:  Okay.  I mean, you're not an5

acquisitions and mergers guy?6

THE WITNESS:  I've done some acquisitions and7

mergers primarily as part of a restructuring.8

THE COURT:  All right.  Under a plan of9

reorganization?10

THE WITNESS:  Not necessarily.  As part of a debt11

restructuring.  In fact, I've taken some companies public as12

part of that.13

THE COURT:  Yes.14

Q. Mr. Peltz, where are you currently employed?15

A. I'm a managing director with American Express Tax and16

Business Services.17

Q. And what are your responsibilities as managing director?18

A. I'm the director of the Litigation Services Group, and as19

well as the chairman of the National Corporate Recovery20

Services part.21

Q. Okay.  Can you tell me a little bit more about your22

responsibilities as director?23

A. As the director of Litigation Services I'm responsible24

for the overall various lines of services.  I have, as I said,25
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been involved most of my career in corporate restructuring,1

and direct a group of professionals involved in that arena.2

Q. Okay.  Do you have any affiliations or memberships?3

A. Yes.  I'm a member of the American --4

THE COURT:  What I'm trying to understand is what is5

American Express, which I always thought as an issuer of6

various credit agreements --7

THE WITNESS:  Yes.  It's a --8

THE COURT:  -- what has that got to do with this9

stuff?  Is this just a side light of American Express, they're10

going in a different direction than their primary business?11

THE WITNESS:  Well, American Express actually12

embarked upon a roll-up of accounting and consulting firms for13

15 years that grew.  We grew to bet the ninth largest14

accounting and consulting firm in the country, but as of15

October 1st, we've been sold and will be part of RSM16

McGladrey, which is McGladrey --17

THE COURT:  You're going to be part of what?18

THE WITNESS:  RSM McGladrey.  It's McGladrey and --19

THE COURT:  I can't understand that.  R --20

THE WITNESS:  S.21

THE COURT:  S.  Yes.22

THE WITNESS:  M.23

THE COURT:  M.24

THE WITNESS:  McGladrey, M C G L A D R E Y.25
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THE COURT:  Okay.  So that's your whole division?1

THE WITNESS:  The whole --2

THE COURT:  I mean, American Express is getting out3

of this litigation services support?4

THE WITNESS:  No.  The whole accounting consulting5

group.  They sold the entire organization.6

THE COURT:  Okay.  Did you have to show your teeth?7

THE WITNESS:  No, not yet.8

THE COURT:  All right.  So you've been sold?9

THE WITNESS:  Yes.10

THE COURT:  And how many people go with you?11

THE WITNESS:  In my group?12

THE COURT:  Yes.13

THE WITNESS:  There's approximately 60 people in the14

group in Chicago. 15

THE COURT:  All right.  And did any -- anybody got16

laid off?17

THE WITNESS:  No.18

THE COURT:  Okay.  So you're going to split off, and19

what does RSM McGladrey do?  I never heard of it?20

THE WITNESS:  It's an accounting and consulting21

firm.  It's owned by H & R Block, and it's currently -- I22

forget what number they are, sixth or seventh largest firm in23

the country.  After the combination, we'll be number five24

nationally.25
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THE COURT:  Okay.  Are you counting on retirement1

benefits?2

THE WITNESS:  It's -- you know, just contribute to3

fund.  There's no pension or anything.4

THE COURT:  Okay.  They should probably take away5

your pension benefits.6

Go ahead, Ms. Murch.7

BY MS. MURCH: 8

Q. Now Mr. Peltz, do you have any affiliations or9

memberships?10

A. Yes.  I'm a member of the American Institute of Certified11

Public Accountants, the Illinois CPA Society, the American12

Bankruptcy Institute, the Turnaround Management Association,13

the Association of Insolvency Accountants, and the Commercial14

Finance Association.15

Q. Now, what type of experience do you have with respect to16

bankruptcy matters?17

A. It's quite varied as to its -- my experience.  Through18

the course of my career I've represented debtors, creditors,19

secured creditors, unsecured creditors, equity holders in both20

middle market and some larger cases.  I've served as21

liquidating trustee or disbursing agent in a number of22

formerly publicly-traded companies, and I've also served as a23

testifying expert in both forensic as well as valuation24

matters.25
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Q. Can you talk specifically about some of the matters in1

which you have bankruptcy experience?2

A. Well, probably one of the more relevant pieces of my3

experience, you know, sitting here in this courtroom is that I4

led the team that discovered and exposed the fraud in National5

Century Financial Enterprises.  We --6

THE COURT:  You led that team?7

THE WITNESS:  I led that team.  We had originally --8

I have a group within my corporate recovery people that is9

dedicated solely to health care.  We had originally been10

brought in by some litigants from National, who were opposed11

to National Century in some matters, so -- and we sort of got12

passed around from case to case because of some specialized13

knowledged in the securitization.14

From there, we were hired by the Department of15

Justice, and during the hiring process we were called by the16

Trust XII Bondholders and interviewed to represent them. 17

Ultimately we were selected and brought in to NCFE, I think it18

had to be six or eight weeks before we filed.  We came in, did19

the investigation that discovered fraud at NCFE, exposed it,20

and ultimately one of my -- someone who works with me was21

installed as the -- I think it was the chief credit officer22

and chief operating officer of the servicer.23

THE COURT:  I thought that was Alvarez & Marcel24

(ph.).25
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THE WITNESS:  No.  Alvarez had the operating1

company, NCFE, and we had the servicer that had all the loans2

and serviced them, but you know, as I -- you probably know,3

there were approximately 29 cases filed as a result of NCFE's4

filing, and on a practical basis the matters were divvied up5

between the two parties because of the hectic --6

THE COURT:  But you represented the XII?7

THE WITNESS:  Well, we were brought in by the XII's,8

but we actually wound up working for the debtor, not the9

XII's.10

THE COURT:  Working for the debtor?11

THE WITNESS:  Yes.  Running the servicer.12

THE COURT:  But under new management?13

THE WITNESS:  I'm sorry?14

THE COURT:  But under new management?15

THE WITNESS:  Oh, yes.  They -- originally there was16

a state court action that went on for two or three weeks where17

it was requested that I become the receiver for all of NCFE,18

and ultimately, the structure was arrived at where Alvarez19

became the sole director and officer of the operating company,20

a position that I didn't want, and we ran the servicer.21

THE COURT:  Okay.  But you had some advocacy22

function in that.  You're not brought in as an accountant. 23

You're brought in for specific purposes, for fraud24

examinations, a specialized field presumably, and you're going25
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to operate the financing of securitization division.1

I'm a little concerned that given your view of2

Paulson (ph.) and Ayers (ph.), and something -- some other3

people, whether you might come to this case with a perhaps4

pre-existing bias based upon your experience.5

I mean, we keep talking about NCFE here on a regular6

basis because NCFE presumably was potentially one of the7

sources of financing Med D's acquisition of the Addus shares.8

So I'm trying to determine how objective you can be9

as an expert witness when you've been actively involved in10

unearthing fraud.  You may have all kinds of secret knowledge,11

as it were, not public knowledge of what went on between NCFE12

and the health care providers, and I'm wondering whether13

that's going to skew your expert report because you've already14

had your opportunities to put your hands around the neck of15

the villains, and the question is how do you put that all to16

the side in this particular case when one of the issues is17

Magliochetti telling us on repeated occasions, because the18

testimony's gone on for days, that the funding will come from19

NCFE.20

THE WITNESS:  I understand why you would question21

that.  I guess what I would say is that I don't believe the22

goings on at NCFE would effect the opinions in this case other23

than the fact that I have a clear understanding of exactly24

what went on in NCFE and how people came to deal with them.25
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THE COURT:  No, but how --1

THE WITNESS:  But it doesn't have any effect --2

THE COURT:  -- is Mr. Strub going to know what you3

knew based upon your investigations on a retained basis of4

what went in on NCFE and what kind of assessment you had of5

the meltdown of NCFE, including the filing in this Court of6

the Tender Loving Care affiliate and the Med D affiliates.7

THE WITNESS:  The -- we clearly have a view as to8

the meltdown at NCFE.  The NCFE transaction is not addressed9

anywhere in my report, and the other thing I would tell you,10

as I said before, because of the nature of National Century,11

the cases were divvied up.  There was -- out of the 29 cases12

there was a critical eight that was identified of which Med13

Diversified was one of them.14

THE COURT:  I understand.  Everyone got into the15

feeding trough.16

THE WITNESS:  And --17

THE COURT:  With millions of dollars of fees.18

THE WITNESS:  Oh, it was incredible.19

THE COURT:  Jones, Day was billing at a million20

dollars a month.  It went on forever.21

THE WITNESS:  Yes.22

THE COURT:  Okay.  So you divvied it up.  That's a23

very --24

THE WITNESS:  Alvarez & Marcel --25
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THE COURT:  That's a very nice thing for clubs to1

do.2

THE WITNESS:  Alvarez & Marcel worked on Med3

Diversified -- the Med Diversified case going forward.4

THE COURT:  Well, to some tangential basis because I5

heard them in telephone conferences.  They never gave6

testimony here, but I'm concerned that you already have a fix,7

as it were, a view of NCFE, which is one of the most pertinent8

players in determining whether or not this acquisition was9

feasible, and if you knew the MO of Paulson and Ayers, Stein,10

other, then you have a rather distinct impression of what went11

in, and Mr. Wright has testified at great length about12

meetings that he had with Lance Paulson.13

I mean, you may have followed whatever consequences14

arose following the confirmation of the NCFE companies as to15

any indictments or anything else brought against Lance16

Paulson, and I don't know if you're going to be called as a17

witness in any such criminal prosecutions.18

Are you retained now by any plaintiffs in any civil19

or criminal actions against Paulson, Ayers, or anyone else who20

was in a control position at NCFE?21

THE WITNESS:  Let me say first in regard to your22

first comment, I understand what you're saying.  I have not23

offered any opinion on National Century Financial Enterprises24

or its effects on this transaction.  It has not entered into25
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my report --1

THE COURT:  Yes, but if you --2

THE WITNESS:  -- in any way.3

THE COURT:  -- bring to it a certain experience, a4

certain experience that might lead to some kind of bias in5

your assessment of the role of the Chartwell Trust or the role6

of Private Investment Bank Limited and other parties in7

interest in these cases.   I mean, it's not as if you come to8

this case fresh no matter how limited your engagement is.  You9

already have extensive experience, were paid substantial fees10

for this investigation. 11

Obviously you pride yourself on uncovering the12

fraud, and I just don't know how far that fraud goes vis a vis13

TLC or Med D, and one of the issues, of course, was what was14

the EBITDA under varying approaches of TLC, Addus, and Med D15

because they met as a group, and they continued to discuss16

these things, and Mr. Wright testified at great length about17

those meetings and the "synergies," quote, unquote, among18

these companies, and what Med D was going to bring to the19

table about TLC and Addus, and how that would substantially20

expand the profitability of Addus.21

So if you've been down this road before, I don't22

know how we're going to ferret out whether or not you're23

biased or not.  I just leave that to Mr. Strub I guess, but24

just recognize that it's a concern that I have because you25
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don't come to this with -- without a history.1

BY MS. MURCH: 2

Q. Mr. Peltz, let me ask you, did any experience you may3

have had in connection with NCFE impact one way or another4

your opinion or your calculations in your expert report?5

A. I would say no.  Other than understanding what occurred,6

it really hasn't entered into my report at all.7

Q. And Mr. Peltz --8

THE COURT:  Wait a minute.  You were involved in one9

of the largest health care bankruptcies.  Your firm is the10

fraud examiner, and yet you're telling me that collective11

experience doesn't effect how you assess the value of one of12

the potential acquisitions by one of the health care providers13

or two of the health care providers financed by NCFE?  I just14

find that -- it goes to credibility.15

I mean, you can say that, but you know, I'm a16

Missouri mule on that.  You got to show me because my initial17

sense that it can't possibly be the case that you don't have18

some pre-existing understanding information or viewpoint with19

regard to activities involving potential acquisitions or spin-20

offs of the NCFE companies, and we've had testimony about the21

radical over-funding of NCFE on TLC, and that's part of the22

evidence before us.23

So you got to know something about the over-funding24

because that was part of the fraud, and then you've got to25
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know something about the overpayment disputes among some of1

the health care providers in the CMMS.2

So you know, it's -- go ahead.3

THE WITNESS:  My point, Judge, is that during the4

course of the National Century Financial Enterprises case, I5

don't know if you got into the details of that case --6

THE COURT:  I tracked it very closely.  Judge7

Calhoun (ph.) and I regularly had telephone conferences.  We8

got all of the pleadings.  We were involved in joint9

conferences on the record in these cases and with Judge10

Calhoun and the NCFE.  We were the best of friends for about11

six months, and we held joint hearings because I had the12

authority to pull all of the cases to this courthouse because13

TLC was the first case that filed, and I was sorely tempted to14

do that so we could get our hands on this rather than get it15

all split up among the boys, and I thought it might be more16

efficient. 17

I wasn't looking to compete with Judge Gonzalez on18

Enron, but I knew I had some of the principal components, and19

then we had the absurdity of having creditors committee20

counsel of the Chartwell cases being debtor's counsel in some21

of the health care provider cases, and no one said boo, and I22

talked about that at great length.23

So you know, it does go to your independence and24

objectivity, but go ahead, Ms. Murch.25
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THE WITNESS:  My point was that --1

THE COURT:  You don't have to answer.  We'll deal2

with it accordingly.  It's already been raised.3

BY MS. MURCH: 4

Q. Mr. Peltz, did you perform -- what types of methodologies5

did you engage in when valuing the overall transaction?6

A. I utilized some computations that rely on valuation7

methodology.8

Q. And was one of them the company -- guideline company9

approach?10

A. Yes.11

Q. And was another one the transaction approach?12

A. Yes.13

THE COURT:  Well, when you say you relied upon it,14

were you doing the work or did you delegate it to your staff?15

THE WITNESS:  I -- my staff did it under my16

supervision.17

THE COURT:  Okay.  So you're not the guy cranking18

the numbers?19

THE WITNESS:  No.20

THE COURT:  You don't have the direct hands-on21

experience.  You're the managing director of this group of 60,22

and so their work is being filtered by intermediate levels of23

review, unlike Mr. Cimasi I think who did almost all the24

analysis by himself with nominal support help, and the same25
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thing with Mr. Nielson.   I mean, these were hands-on kinds of1

guys.2

If all you're doing is sending instructions to your3

underlings and you're not doing the computations and you're4

not doing the application of the formulas, and you're just a5

big cheese, your reliability begins to diminish because you're6

not -- you haven't got your arms wrapped around the data. 7

Everything you're doing is derivative of other people's work,8

and if I want to find out what the people in your office did9

in doing these computations, I guess I'd have to hear from10

them directly.11

Go ahead, Ms. Murch.12

Q. Mr. Peltz, I just want to back up.13

So you've testified you've used -- utilized the company14

approach and the transaction approach.  Is there any15

subjective component in those two methodologies that would16

allow you to incorporate your NCFE knowledge into those17

mathematical computations?18

A. No.  No.19

THE COURT:  No judgment calls?  How can you not have20

some subjective determinations when you're trying to make21

statements of value?  Those are highly subject.  The notion22

that it's purely objective is silly.  It's not the way the23

world works. 24

You can't draw that distinction between subjective25
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and objective.  You're giving an opinion.  By definition1

that's necessarily subjective.  It may be that it's based upon2

your experience and expertise, but it doesn't make it3

objective, particularly when you're dealing with such soft4

questions, you'll pardon me, of valuation.5

The question is do you use your judgment gained by6

relevant experience in a way that's convincing?7

So Ms. Murch, unless we're going down the wrong8

road, it's not a distinction worth arguing about, but to call9

any report of any expert as objective when it determines10

issues of value or misrepresentation, no matter how well done11

they're ultimately going to be subjective.  Some are better12

than others, and that's a determination I have to make.13

MS. MURCH:  Your Honor, I apologize.  I didn't mean14

to assume that.15

THE COURT:  Okay.  All right.  You don't have to16

apologize, Ms. Murch.17

MS. MURCH:  To say that that was -- his opinion was18

purely objective.  Just wanting to get to the fact whether19

there were subjective components that would factor in the NCFE20

knowledge.21

THE COURT:  And the answer is there were.22

Q. Mr. Peltz, were you deposed by Mr. Strub?23

A. Yes.24

Q. And did Mr. Strub at that time have an opportunity if he25
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desired to to ask you about the NCFE transaction?1

A. Yes.2

Q. Now Mr. Peltz, kind of following up on one of the Judge's3

questions to you about your personal involvement in this4

engagement, can you describe for the Court exactly your role5

in connection, whether it be through oversight, personally --6

THE COURT:  Just stop it at, "What was your role in7

the engagement?" without feeding him the cues.8

MS. MURCH:  I apologize.  Not meant to do that.9

THE COURT:  You don't have to apologize, Ms. Murch.10

 Go ahead.11

A. The question is what was my role in the engagement?12

Q. Yes.13

A. I was the person in charge of the overall engagement.  I14

assigned the individuals who worked on it to work on it,15

discussed methodology and appropriateness of that methodology,16

supervised the computations and the preparations of report, as17

well as reviewed a significant amount of documents and18

materials directly relating to the report.19

Q. Now, did you have ultimate responsibility for this20

report?21

A. Yes.22

Q. And did you confirm the validity of the report?23

A. Yes.24

MR. STRUB:  Objection.  Leading.25
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Q. Mr. Peltz, let's talk about some other bankruptcy matters1

in which you've had experience, if you could specifically2

identify some?3

THE COURT:  Mr. Peltz, it would be a lot faster if4

we don't talk about all of your work engaged in prosecuting5

preferences as a liquidating agent because this case is not6

about prosecuting preferences. 7

If you prosecuted fraudulent transfer cases or you8

defended against them within this context, then that's9

experience that may have some relevance, but the fact that10

you've been a liquidating agent and the fact that you've been11

operating a division on securitization doesn't seem to me to12

be relevant to the issue before the Court.13

This is primarily both a fraud case and a14

constructive fraudulent transfer case, and it may be at some15

later stage a contract dispute.  I've tried to bifurcate those16

issues.17

So if you can focus, so this doesn't get unduly18

protracted, why don't you talk about those cases that have19

direct relevance to this particular industry in which you20

performed some litigation support service or you were the21

plaintiff.22

THE WITNESS:  Although I have had some fascinating23

cases.24

THE COURT:  What's that?25
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THE WITNESS:  I said I've had some --1

THE COURT:  Okay.  Fine.  So you're going to testify2

about what constitutes ordinary course of business and3

subsequent new value.  That's all fascinating, nothing to do4

with this case.5

THE WITNESS:  I understand.6

A. In the fraudulent transfer realm, as liquidating agent, I7

have brought several actions as the plaintiff or on behalf of8

the plaintiff.  That includes Bridge Information Systems, of9

which I represented the unsecured creditors and then became10

the liquidating agent. 11

That Bridge Information Systems was the number three12

information -- electronic information provider in the world. 13

As part of that, I brought a $48 million fraudulent transfer14

action against Welsh, Carson, Anderson & Stowe (ph.).15

THE COURT:  What, Wells, Carson --16

THE WITNESS:  Welsh, Carson, Anderson & Stowe.17

THE COURT:  What was that?18

THE WITNESS:  They're -- they were the venture19

capital firm that invested in the company.20

THE COURT:  And in that case did you testify?21

THE WITNESS:  No.  I was the liquidating agent.22

THE COURT:  Okay.  So you didn't testify in court?23

THE WITNESS:  No.24

THE COURT:  And you didn't offer an expert opinion25



PELTZ - DIRECT 127

in that connection.  You were simply the plaintiff for the1

committee, and presumably you were being advised by the2

liquidating trust counsel.3

THE WITNESS:  Of course.4

THE COURT:  And you were giving him input or her5

input, right?6

THE WITNESS:  I --7

THE COURT:  Okay.  So I got that.  So what happened8

with the $48 million?  Did you settle the case or did you9

prosecute it to conclusion?10

THE WITNESS:  It was -- the case was recently11

settled.12

THE COURT:  For how much?13

THE WITNESS:  9 million.14

THE COURT:  A long way from the number you started15

with, and was this the subject of extensive discovery?16

THE WITNESS:  Yes.17

THE COURT:  Okay.  And who was representing the18

defendants?19

THE WITNESS:  Davis, Polk & Wardell (ph.).20

THE COURT:  Okay.  Go ahead.21

BY MS. MURCH: 22

A. Mr. Peltz, in connection with that matter, did you23

evaluate the likelihood of success of that fraudulent transfer24

action or analyze it?25
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A. Yes.1

Q. Did you have --2

THE COURT:  What was the nature of the fraudulent3

transfer?4

THE WITNESS:  There were a number of transactions5

that occurred which related to the issuance of preferred6

stock, the payment of dividends, the pay down of some debt.7

THE COURT:  Okay.  So this was a theory of under-8

capitalization, breach of fiduciary duties by the directors --9

THE WITNESS:  Breach of --10

THE COURT:  -- illegal redemptions?11

THE WITNESS:  Yes, I would say --12

THE COURT:  Okay.13

THE WITNESS:  -- I believe all of those factored14

into it.15

THE COURT:  All right.16

A. Continuing on with the litigation or liquidating trust17

experience, in USN Communications --18

THE COURT:  What's it called?19

THE WITNESS:  USN Communications.20

THE COURT:  U S M as in Mary?21

THE WITNESS:  N as in Neil.22

THE COURT:  Okay.  Communications is it?23

THE WITNESS:  Yes.24

THE COURT:  Okay.  So you're doing a lot of work in25
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the meltdown of the communications industry?1

THE WITNESS:  Quite a few.2

THE COURT:  Okay.3

THE WITNESS:  In USN Communications, as liquidating4

trustee I brought a fraudulent transfer action for I believe5

$28 million in connection with the sale or the purchase of a6

cellular provider.7

THE COURT:  Okay.  And what was the nature of that8

complaint?  What was your role in it, proving that they paid9

too much?10

THE WITNESS:  I was the liquidating agent.  It was a11

case where a company that was going public bought a cellular12

provider for $1,000 per subscriber, where the highest price13

ever paid prior to that was $300 per subscriber, as part of a14

strategy to take the company public.15

THE COURT:  Okay.  And that litigation has been16

concluded?17

THE WITNESS:  That litigation is long concluded.18

THE COURT:  And what was the outcome of that?19

THE WITNESS:  We lost that case.20

THE COURT:  Okay. 21

BY MS. MURCH: 22

Q. And Mr. Peltz, could you explain why you lost that case23

and what the court's conclusion was there?24

A. It was actually a very interesting case.  The --25
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MR. STRUB:  Objection.  Is this relevant?1

THE COURT:  I don't know.  He's showing his2

expertise in fraudulent transfer actions.  You don't always3

have to talk about the winners.  You can talk about the4

losers, and whether it was interesting or not is irrelevant,5

but if we're trying to find out what role he performed in some6

expert capacity, then I'll let it be heard because I'm trying7

to get a fix on his expertise.8

Go ahead.9

THE WITNESS:  The question hinged upon whether or10

not this company could set the market and whether that became11

the new market for cellular subscribers --12

THE COURT:  Mm hmm. 13

THE WITNESS:  -- at the time.14

THE COURT:  And where was this tried?15

THE WITNESS:  Delaware.16

THE COURT:  And before whom?17

THE WITNESS:  It was a -- the case was before Judge18

Walsh, but this action was heard by a district judge who19

retired immediately after the end of the case.  I don't20

remember his name.21

THE COURT:  So he did this as some kind of judicial22

hearing officer?23

THE WITNESS:  He was a district court judge.24

THE COURT:  You said after he retired.  Was he25
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senior?1

THE WITNESS:  No, no.  He finished this case.  He2

stayed on to finish the case, and then he went back to patent3

law I believe.4

THE COURT:  Okay.  And what was the basis of his5

denying your relief?6

THE WITNESS:  He accepted the argument about7

essentially setting a new market.  It was a question of8

reasonably equivalent value.9

THE COURT:  Okay.  And you testified in that case?10

THE WITNESS:  No.11

THE COURT:  Okay.  Well, who testified in it?12

THE WITNESS:  Who testified for me?13

THE COURT:  On behalf of the liquidating agent.14

THE WITNESS:  It was the dean of Tuck School of15

Business at Dartmouth.16

THE COURT:  All right.  Go ahead.17

BY MS. MURCH: 18

Q. Mr. Peltz, did you bring any other fraudulent transfer19

actions in connection with the Bridge Information bankruptcy20

case?21

A. I believe I brought some other smaller cases as I22

remember.23

Q. Do you know what the aggregate total of those cases were24

approximately?25
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A. I would say $10 million would be a rough ballpark.1

Q. And can you describe your experience with -- in2

connection with the J.H. Collectibles case?3

A. In J.H. Collectibles, I rep -- again represented the4

unsecured creditors, became the liquidating trustee, and5

brought a fraudulent transfer action against the insiders for6

a number of transactions that had occurred.7

THE COURT:  Now, on any of these engagements was8

Foley Lardner your counsel?9

THE WITNESS:  In USN, counsel was Gardner, Carton &10

Douglas (ph.).11

THE COURT:  Who?12

THE WITNESS:  Gardner, Carton & Douglas.13

THE COURT:  Yes.14

THE WITNESS:  In J.H. Collectibles counsel was a15

local Milwaukee lawyer, Albert Salacheck (ph.).16

THE COURT:  All right.17

THE WITNESS:  Foley --18

THE COURT:  I'm trying to find what's your19

relationship to Foley pre-existing this engagement.20

THE WITNESS:  Foley had the committee and worked on21

the trust in Bridge Information Systems, and I was a22

liquidating trustee. 23

THE COURT:  So that the firm represented the24

unsecured creditors committee?25
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THE WITNESS:  Yes.1

THE COURT:  And then it became your counsel as2

liquidating agent?3

THE WITNESS:  They became my counsel, but I believe4

it was by operation of the plan.  It wasn't my choice.5

THE COURT:  Okay.  And how long did you work on6

that?  What is this case?7

THE WITNESS:  That was Bridge Information Systems.8

THE COURT:  Okay.  So you got to work with some of9

the bankruptcy litigation partners and associates of the firm?10

THE WITNESS:  Yes. 11

THE COURT:  Any of the lawyers sitting at the table?12

THE WITNESS:  I think Ms. Murch had a role early on13

in the case for a short period of time.14

THE COURT:  Okay.  But where was this case, in15

Milwaukee?16

THE WITNESS:  Bridge Information Systems filed in17

St. Louis.18

THE COURT:  Okay.  So was there an office in St.19

Louis of Foley Lardner and you were working with the partners20

in that office?21

THE WITNESS:  No.  It was -- their home office was22

in New York and they had operations around the world.  I'm not23

sure why they chose to file in St. Louis, but most of the case24

went on other --25
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THE COURT:  Because Barry Sherman's a superb judge.1

THE WITNESS:  It was Judge McDonald.2

THE COURT:  Also superb.3

So Foley Lardner was your counsel.  That designation4

was in the plan.  You got slotted in as the liquidation5

trustee?6

THE WITNESS:  Yes. 7

THE COURT:  Did you have any other prior8

relationships with Foley & Lardner in a bankruptcy setting?9

THE WITNESS:  I worked with them on a case called10

Cherry Communications.11

THE COURT:  Cherry?12

THE WITNESS:  Yes.  Like the fruit.13

THE COURT:  Yes.  Okay.  Mm hmm.  And what was your14

role there, again liquidating agent?15

THE WITNESS:  First I was the -- represented the16

unsecured creditors and then became liquidating agent.17

THE COURT:  Okay.  Were you ever involved in any18

cases that actually got reorganized so there was a continuing19

business?20

THE WITNESS:  Yes.21

THE COURT:  Okay.  But not in communications?22

THE WITNESS:  Well, the whole industry was really to23

get the operations out, sell them, and then handle the case. 24

There was never -- in most of those cases there was never25
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really an attempt to restructure, they were hemorrhaging so1

badly.2

THE COURT:  Mm hmm.  Okay.  So you had these3

engagements, and where was this case filed?4

THE WITNESS:  Cherry?5

THE COURT:  Yes.6

THE WITNESS:  I believe that was in Northern7

District of Illinois.8

THE COURT:  Okay.  So that's in Mr. Early's backyard9

along with Ms. Murch and Ms. Wheeler.  Did you work with them10

in that case?11

THE WITNESS:  No.12

THE COURT:  Did you work with other bankruptcy13

lawyers from the firm helping you draft the complaints and14

prosecute them?15

THE WITNESS:  Yes.16

THE COURT:  Okay.  And what did you get in fees in17

that case?18

THE WITNESS:  Oh, it's some time.  I would say 30019

or $400,000.20

THE COURT:  And do you recall what Foley & Lardner's21

fees were?22

THE WITNESS:  No.  I'm guessing a little on my fees.23

 It's been a -- that case is pretty old.24

THE COURT:  Okay.  And in Bridge Information what25
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were your fees as liquidating agent?1

THE WITNESS:  My fees as liquidating agent were2

probably $250,000.3

THE COURT:  And do you know what Foley's fees were?4

THE WITNESS:  No.5

THE COURT:  Well, aren't generally the fees of6

lawyers about the same as accountants?7

THE WITNESS:  I would say they were higher.8

THE COURT:  Higher?9

THE WITNESS:  Yes.10

THE COURT:  Okay.  So maybe we're at $400,000?11

THE WITNESS:  My fees as liquidating agent in Bridge12

I've estimated at about 250,000.13

THE COURT:  No, no.  As to Foley.  I'm trying to14

understand the close relationship you've developed with Foley.15

 Even if you didn't select the firm, you've had extensive16

experience with the firm.17

THE WITNESS:  I've had three cases.18

THE COURT:  You've had two major cases.  Are there19

any other cases in which you have ever been retained in any20

capacity by Foley?21

THE WITNESS:  Not that I'm -- I don't believe so.22

THE COURT:  Okay.  And I assume that you're looking23

forward to further engagements from that firm?24

THE WITNESS:  In this climate, I'm looking forward25
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to further engagements.1

THE COURT:  Sorry to take you out of Manhattan at2

this querulous time.3

Okay.  And you re home based in Chicago?4

THE WITNESS:  Yes.5

THE COURT:  But do you frequently have to travel to6

other courts, other jurisdictions?7

THE WITNESS:  Yes.8

THE COURT:  How much time do you spend in Chicago? 9

How much time do you spent outside Chicago?10

THE WITNESS:  It really goes in waves, but I would11

say at least 50 percent outside of Chicago.12

THE COURT:  So those are the only two engagements13

you recall plus this one, correct?14

THE WITNESS:  Yes.15

THE COURT:  Okay.  All right.  Go ahead, Ms. Murch.16

BY MS. MURCH: 17

Q. Mr. Peltz, a point of clarification.  Did you retain18

Foley & Lardner in connection with the Cherry Communications19

bankruptcy?20

THE COURT:  No.  He already said that he was slotted21

into liquidating agent, and Foley Lardner had already been22

committee's counsel.23

MS. MURCH:  Oh, I apologize.24

THE COURT:  So he didn't Foley & Lardner.  I25
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understood that point.1

MS. MURCH:  Oh, I thought that was with respect to2

Bridge.3

THE WITNESS:  Both.  Both cases I believe operated4

that way.5

Q. Mr. Peltz, to follow up on one of the Court's questions,6

did you have any involvement in any bankruptcy cases in which7

there was an ongoing bankruptcy rather than a liquidation?8

A. Sure.9

Q. And can you briefly talk about some of those in your10

experience?11

A. It's been a while. 12

(Pause in proceedings)13

A. I would say more of the cases where there have been14

successful restructurings have been out of court than in15

bankruptcy court.  I mean --16

THE COURT:  That's the way to go.17

A. I mean I may be blanking on something we confirmed in18

court, and there's probably a couple, but more of them have19

been out of court than in.20

THE COURT:  All right.21

Q. Now Mr. Peltz, have you ever sold, liquidated, or22

disposed of an assets as a trustee or as a plan administrator?23

A. Yes.24

Q. And in what cases?25
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A. In USN Communications we sold, disposed, and dealt with a1

number of assets including the ultimate sale of a cellular2

company. 3

In Bridge Information Systems I was involved in -- I was4

involved in a number of sales.  I represented the unsecured5

creditors committee in selling the core business, and then as6

liquidating agent I've been involved in the sale or7

liquidation of assets around the world in various capacities,8

including a public offering for their Australian subsidiary as9

an example.10

Q. Now, when you say "their Australian subsidiary," to whom11

are you referring?12

A. Bridge.13

Q. Now, what were the -- what were the amount of assets that14

you disposed of in USN?15

A. The total assets in USN I believe were in the16

neighborhood of 100 -- 150 to 200 million.17

Q. And how about --18

A. I didn't personally dispose of every asset.19

Q. And how about Bridge Information?20

A. Bridge Information had somewhere between 1.8 and $221

billion of assets I believe.22

THE COURT:  That's what you recovered or that's what23

they --24

THE WITNESS:  No.  That was the book value.  The --25
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THE COURT:  Okay.  But what did you get for it?1

THE WITNESS:  All in on Bridge, it has to be2

somewhere in the 6 to $700 million range I guess.3

THE COURT:  Mm hmm.4

Q. And can you tell us a little bit more about this IPO you5

referred to regarding Bridge?6

A. The -- there were subsidiaries all over the world, and in7

Australia they had a pretty successful subsidiary, and a8

decision was made in conjunction with the professionals to,9

rather than sell it, to take it public on the Australian stock10

exchange, which was done successfully, and in fact it was a 7511

to $100 million offering as I remember, but at the time it was12

the second largest offering in Australia.13

Q. Did you have any involvement in the Outboard Marine14

Corporation case -- bankruptcy case?15

A. Yes.16

Q. And can you talk about your involvement there?17

A. I represented the unsecured creditors in the case as well18

as subsequently represented the Chapter 7 trustee.19

Q. And did yo dispose of any assets in that case?20

A. I was involved in the sale of the majority of the assets21

in the case, not solely.22

THE COURT:  But you're talking about the majority of23

assets being tangible and intangible assets rather than24

shares?25
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THE WITNESS:  Yes.1

THE COURT:  Okay.  There was no value to the shares,2

right?3

THE WITNESS:  Oh, God, no.4

THE COURT:  All right.  Okay.5

Q. And what was the value of those assets in the Outboard6

Marine Corporation case?7

A. The book value of the assets was I believe somewhere8

between 800 million and a billion dollars, and I think the9

recovery to date is in the neighborhood of 250 to 300 million.10

THE COURT:  How much of that goes to the secured11

creditors?  Are you basically liquidating agent for the12

secured creditors?13

THE WITNESS:  I'm not liquidating agent.  I'm -- I14

had the unsecured creditors and now I represent the trustee --15

THE COURT:  Okay.  I see.16

THE WITNESS:  -- of that --17

THE COURT:  You're right.  Sorry.  I stand18

corrected.19

THE WITNESS:  Okay. 20

THE COURT:  Okay.  But that doesn't involve -- is21

this the one where you took it public or this is another case?22

THE WITNESS:  Another case.23

THE COURT:  Okay.  All right.  So you're24

representing the Chapter 7 trustee, and where's that located?25
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THE WITNESS:  That's --1

THE COURT:  Where's the trustee?2

THE WITNESS:  That's in Chicago.3

THE COURT:  Okay.  And who's that?4

THE WITNESS:  The trustee?5

THE COURT:  Mm hmm.6

THE WITNESS:  His name is Alex Moglia, M O G L I A.7

THE COURT:  Okay.  All right.  You ever been8

appointed as an examiner with operating responsibilities?9

THE WITNESS:  As an examiner, no.10

THE COURT:  Have you been appointed as an operating11

trustee of a Chapter 11 case?12

THE WITNESS:  No, I have not.13

THE COURT:  Okay.  All right.14

BY MS. MURCH: 15

Q. Mr. Peltz, have you ever acted as an assignee?16

A. Yes.17

Q. Could you tell us about the circumstances surrounding18

that?19

THE COURT:  This is an assignee for the benefit of20

creditors?21

THE WITNESS:  Yes.22

THE COURT:  Okay.  And that only operates in23

Chicago?24

THE WITNESS:  In Illinois there's no judicial25



PELTZ - DIRECT 143

oversight for an assignee as opposed to --1

THE COURT:  Yes.  That's the --2

THE WITNESS:  -- most of the other states.3

THE COURT:  -- great advantage.  They don't review4

your fees, right?5

THE WITNESS:  They're usually frankly negotiated up6

front.  It's not -- there's not usually a lot of money in7

those types of matters.8

THE COURT:  Okay. 9

Q. So could you talk about your involvement?10

A. I've served as an assignee a few times in my career.  I11

worked as an assignee for a company called Metal Maker, which12

was a --13

THE COURT:  Metal as in M E T A L?14

THE WITNESS:  Yes.  It was a --15

THE COURT:  Or Medal?16

THE WITNESS:  -- Internet auction site for steel17

users.18

THE COURT:  Okay.19

THE WITNESS:  And served to liquidate that.  I20

served as an assignee in a group of doctors, North Suburban21

Clinic, sold the practice, and wound down the operations, and22

I -- excuse me -- I believe I served as an assignee for a23

chain of nursing homes in southern Illinois.24

THE COURT:  Okay.  But in your capacity as an25
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assignee, were you bringing any suits in state court or1

federal district court on diversity.2

THE WITNESS:  In Metal Maker, there weren't any3

suits.  It was -- you know, it was funded by sort of Wall4

Street bluebloods, and there wasn't a lot of debt to deal5

with.  It was really just wrapping it up. 6

In North Suburban Clinic there were some suits that7

were brought and settled, including a D & O suit.8

THE COURT:  Okay.  But I'm talking about fraudulent9

litigation conveyance that you could bring under -- if10

Illinois has the equivalent of a debtor/creditor law that you11

bring under state law, as many of the trustees do in this12

district, they take advantage of a six-year look-back period,13

and they litigate under the debtor/creditor law.14

THE WITNESS:  In --15

THE COURT:  That also includes a whole sub-series of16

specialized proceedings.17

THE WITNESS:  In none of those cases did I bring a18

fraudulent transfer action.19

THE COURT:  Okay.20

BY MS. MURCH: 21

Q. Mr. Peltz, do you have any experience in connection with22

valuation matters?23

A. Yes.24

Q. How so?25
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A. Well, serving as a financial advisor to really any1

constituency in a restructuring, you know, you have to get2

into valuation and valuation issues.  It's incumbent upon --3

THE COURT:  As a financial advisor to who?4

THE WITNESS:  Any constituency, whether you're5

representing debtors, secured creditors, unsecured creditors,6

or even equity.7

THE COURT:  And these are private engagements?8

THE WITNESS:  Sometimes.  I mean, sometimes they're9

out of court private engagements, and sometimes they're -- you10

wind up in bankruptcy court, but valuation is one of the11

critical issues to assessing your position, pursuing12

recoveries, as well as, you know, restructuring an13

organization.14

THE COURT:  Okay.  But isn't this mostly about asset15

dispositions?16

THE WITNESS:  No.17

THE COURT:  Valuing the assets?18

THE WITNESS:  No.  It could be the ordering of a19

balance sheet, you know, looking at a core operation,20

determining its going concern value, you know, essentially21

looking at the left side of the balance sheet and then, you22

know, dealing with what's on the right side of the balance23

sheet, and who's left when the smoke clears.24

I mean, in order to restructure a company, if you25
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think about the process you're pushing down priorities of1

debts and perhaps eliminating certain subordinated creditors2

or impairing them, and that process hinges primarily upon the3

question of valuation, sometimes discreet and sometimes4

global.5

THE COURT:  But isn't that an investment banker6

function?7

THE WITNESS:  It can be an investment banker8

function.9

THE COURT:  Okay.10

THE WITNESS:  But it's a --11

THE COURT:  But doesn't Houlihan Lokie (ph.) show up12

for every one of those?13

THE WITNESS:  Houlihan Lokie tends to show up for14

every pitch.  Houlihan Lokie tends to represent bond holders15

in my experience.16

THE COURT:  Okay. 17

THE WITNESS:  But, yes, absolutely.18

THE COURT:  Okay.  So some of these would be treated19

as investment banker functions, financial advisory functions?20

THE WITNESS:  I call it corporate finance.  I mean,21

call it what you will.  It's valuation under any guise.22

THE COURT:  Okay. 23

BY MS. MURCH: 24

Q. Mr. Peltz, have you been ever admitted -- have you ever25
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been admitted as a valuation expert?1

A. Yes.2

Q. And can you tell me --3

THE COURT:  We're talking about shares of stock.4

THE WITNESS:  Shares of stock?5

THE COURT:  Mm hmm.  That's what's being sold here.6

 That's what's being valued.7

THE WITNESS:  Well, the -- I've been admitted as an8

expert valuing enterprise value, which is the question here,9

so yes, I would say yes.  Coming up with a value for10

enterprise value, yes.11

Q. And could you give me the names of those cases?12

A. I recently testified this year or the end of last year in13

three cases.  Two of them were involving the same matter,14

McCook Metals.15

THE COURT:  What's it called, Cook?16

THE WITNESS:  McCook, M C C O O K.17

THE COURT:  Okay.18

A. McCook was an aluminum process -- aluminum processing19

plant.  There were two discreet matters to be tried, both of20

which were fraudulent conveyance matters in which I served as21

the expert.22

THE COURT:  And did you have to actually testify in23

those cases?24

THE WITNESS:  I did.25
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THE COURT:  And what was the outcome?1

THE WITNESS:  The judge ruled in the plaintiff's2

favor both times and ruled that I was credible in both cases.3

THE COURT:  And where these engagements?4

THE WITNESS:  Northern District of Illinois.5

THE COURT:  And before home?6

THE WITNESS:  Judge Weidoff (ph.).7

THE COURT:  Okay.  Who else?8

THE WITNESS:  I also testified in a case called9

Trail Mobile Trailer, LLC.10

THE COURT:  Trail Mobile?11

THE WITNESS:  Trailer.12

THE COURT:  Trailer.  Yes.13

THE WITNESS:  It's a manufacturer of truck trailers.14

THE COURT:  Yes.15

THE WITNESS:  Again, in the Northern District of16

Illinois and again in front of Judge Weidoff on fraudulent17

transfer matters.18

THE COURT:  Mm hmm.19

THE WITNESS:  In that case Judge Weidoff ruled in20

the plaintiff's favor and also ruled specifically that my21

testimony was credible.22

THE COURT:  But what was the nature of your23

valuation testimony?24

THE WITNESS:  In Trail Mobile?25
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THE COURT:  Mm hmm.1

THE WITNESS:  Trail Mobile Trailer was part of a2

corporate restructuring where different assets were spun into3

different entities and the question -- the questions that I4

dealt with were -- was -- were fraudulent transfer in the5

restructuring, unreasonably small capital, and then fraudulent6

transfer relating to payments made between subsidiaries and7

parent as to the question of solvency.8

THE COURT:  Okay.  And those were both before Judge9

Weidoff, and you tried these cases to conclusion?10

THE WITNESS:  Yes.11

BY MS. MURCH: 12

Q. Mr. Peltz, is Judge Weidoff the chief judge in the13

Northern District of --14

A. I think he is, yes.15

THE COURT:  He's known as the United judge.16

THE WITNESS:  He's busy.17

THE COURT:  He also has given us detailed18

commentaries on the consumer provisions of the Bankruptcy Act19

of 2005.  He and Judge William Brown have been very actively20

involved in that litigation -- tracking that legislation over21

many years, and he frequently lectures to federal judicial22

seminars, and I know that earlier in the year I talked to him23

and he sent me his outlines, and they were really quite24

perceptive.  I don't know how he does it all, between United -25
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-1

MS. MURCH:  He was also the genesis of 203 North2

LaSalle.3

THE COURT:  What's that?4

MS. MURCH:  He was also the genesis of 203 North5

LaSalle.6

THE COURT:  Yeah.  They never got that right, did7

they?8

MS. MURCH:  We'll still be fighting over that one.9

THE COURT:  Yeah.  We can't figure out what the10

Supreme Court told us.11

Q. Now Mr. Peltz --12

THE COURT:  How many auctions have you had for13

equities in the bankruptcy court?14

THE WITNESS:  I've never testified as to the value15

of an option.16

THE COURT:  No, how many have you been in in which17

the reorganization securities were being auction under18

LaSalle?  Nada, right?  It doesn't exist.  It's just a19

phantom.20

THE WITNESS:  I'm not sure what you're asking me. 21

I'm sorry.22

THE COURT:  The Supreme Court says you can't let the23

insiders take the reorganization securities.  You have to test24

the market, and generally you would test the market by an25
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auction, and every one is scratching their head, how are they1

going to conduct this auction. 2

I'm just trying to find out whether you've ever done3

a North LaSalle auction of the reorganization securities in4

either a real estate case or any other kind of case.5

THE WITNESS:  No.  Not of the securities.6

THE COURT:  And do you know of any that were ever7

held?8

THE WITNESS:  Not that I'm aware of.9

THE COURT:  Yes.  I agree with you.  It's another10

dead letter.11

Mr. Steinberg, do you know of any?12

MR. STEINBERG:  We've actually done it, your Honor,13

and when we've represented debtors, at least the way to try to14

get around North LaSalle is to give some sort of notice.  It's15

usually not too long, and stack the deck frankly and it's --16

we've had some success in the past at least in our neck of the17

woods.18

THE COURT:  The judges are superintending these19

auction sales --20

MR. STEINBERG:  Well --21

THE COURT:  -- at the reorganization of securities?22

MR. STEINBERG:  Yes.23

THE COURT:  Okay.24

MR. STEINBERG:  We usually do it when we have the25
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creditors committee on our side and we're going down that1

route though.2

THE COURT:  All right.  Well, things originate in3

California, and then they slowly move east.4

All right.  So go ahead, Ms. Murch.5

BY MS. MURCH: 6

Q. Mr. Peltz, do you have any valuation experience in7

connection with a health care company?8

A. Yes, I do.9

Q. And can you explain or describe your experience?10

A. Again, I've been involved in health care matters and, you11

know, typically in looking at restructuring or even in12

assessing your options, valuation is a critical issue, and so13

I've been involved in health care cases in that -- in that14

way.15

I served as an expert witness in a case called Doctor's16

Hospital, which is in --17

THE COURT:  DC, isn't it?18

THE WITNESS:  No.  This is in Chicago.19

THE COURT:  Okay.20

THE WITNESS:  It's a different case.21

THE COURT:  All right.22

A. That case is in the Northern District of Illinois, and23

I've been deposed on it.  I haven't testified.  They just24

changed judges and moved the trial date.25
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THE COURT:  Okay.1

Q. Mr. Peltz, do you have any involvement with an entity2

called Edgewater Hospital?3

A. Yes.  We --4

THE COURT:  I didn't hear the question, Ms. Murch. 5

What was it called?  What kind of hospital?6

MS. MURCH:  I believe it's Edgewater.  Maybe I'm7

misstating.8

Q. Mr. Peltz?9

A. Edgewater and Grant Hospital.10

THE COURT:  Edgewater what?11

THE WITNESS:  And Grant Hospitals.12

THE COURT:  Okay.  And where are they?13

THE WITNESS:  That's a Chicago matter.14

THE COURT:  Okay.15

THE WITNESS:  In that case I represented the bond16

holders in restructuring and ultimately the sale of the17

hospitals, although one of the hospitals, two of the doctors18

are in jail for manslaughter, and the CFO's also in jail for19

fraud, and so only one of them was sold.20

THE COURT:  Two doctors in jail for manslaughter?21

THE WITNESS:  Yes.22

THE COURT:  And what was the other one, just fraud?23

THE WITNESS:  The CFO merely for fraud.24

THE COURT:  He didn't kill anybody?  He just --25
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THE WITNESS:  He didn't kill anybody.1

THE COURT:  He just did massive fraud.2

THE WITNESS:  He just paid bribes.3

THE COURT:  So what are you trying to do in this4

case?5

THE WITNESS:  I represented the bond holders.  The6

hospitals were sold.7

THE COURT:  Okay.  And aren't the bond holders8

taking a bid hit?9

THE WITNESS:  Huge.10

THE COURT:  Yes.  Okay.  And this was before whom?11

THE WITNESS:  My engagement was prior to the12

bankruptcy.  I think some of the -- it was a not for profit. 13

I think ultimately some of them filed.  It might be in front14

of Schmidt or --15

THE COURT:  Okay.16

THE WITNESS:  -- but I've not been in front of the17

judge.18

BY MS. MURCH: 19

Q. Now Mr. Peltz, you mentioned the North Suburban matter. 20

Can you tell us a little bit about that?21

A. North Suburban Clinic was a fairly large group of22

physicians, really a multi-faceted practice that had been23

involved in one of those physician management company roll-ups24

that failed, and then they spun off and were attempting to25
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continue on their own, and I was brought in by an affiliated1

hospital to assess their situation, ultimately placed one of2

my people as the -- I think he was the chief operating3

officer, and we restructured it and sold the practice.4

Q. Mr. Peltz, do you have any merger and acquisition5

experience?6

A. Yes.  I've been involved in a number of mergers and7

acquisitions, particularly, you know, the sale of ongoing8

operations as part of a restructuring.  One -- a notable9

example is I represented a group of companies, real estate10

industrial developer and owner and construction --11

THE COURT:  These are all distressed companies,12

right, when you're talking about corporate restructuring? 13

These aren't companies that are raising funds in the public14

markets, are they, through IPO's or mergers and acquisitions?15

 These are all distressed debtors?16

THE WITNESS:  Well, in this instance, this was a17

company that was raising funds, but ran into some issues with18

their lender and had 38 loans cross defaulted.  We merged the19

company with another developer, a UK company, and actually20

took the company public.  It's now a New York Stock Exchange21

company, Center Point Properties.22

THE COURT:  What's it called?23

THE WITNESS:  Center Point Properties.24

THE COURT:  Okay.  And what was your role in that?25
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THE WITNESS:  I was the financial advisor to -- I1

was the financial advisor to the industrial developer and2

construction company, and ultimately went on to work with the3

team that took it public.4

THE COURT:  Okay.5

Q. Mr. Peltz, have you been involved a merger or acquisition6

of a health care company?7

A. Well, yes.  Certainly we were involved in the sale of8

North Suburban Clinic.  There was another operation in a city9

outside of Chicago, Rockford, Illinois, where we -- I believe10

we restructured the organization with the creditors, and I11

think it resulted in a purchase, Edgewater and Grant, and12

there were -- there may have been a couple of others.13

Q. Mr. Peltz, do you possess practical experience in what we14

could say kicking the tires of a health care company within a15

merger and acquisition context?16

MR. STRUB:  Objection.  Vague, leading.  She can ask17

what his experience is, but --18

THE COURT:  Sustained.19

Ms. Murch, how long do you think you're going to be20

going?21

MS. MURCH:  The rest of the afternoon, assuming,22

well, you know, for voir dire here maybe --23

THE COURT:  Well, that's what we're talking about,24

the voir dire before we get into the cross examination and the25



PELTZ - DIRECT 157

arguments.1

MS. MURCH:  Oh, the cross exam.  The rest of this2

afternoon, your Honor.3

THE COURT:  God.  Okay.4

MR. EARLY:  Judge, we have been going for5

approximately two hours.  If we could have a five-minute break6

at the Court's convenience?7

THE COURT:  Yes.8

MS. MURCH:  This is a fine time for me, your Honor.9

THE COURT:  Fine.  We'll do it for ten minutes. 10

We'll see you back here in ten minutes.11

(Off the record/On the record)12

THE COURT:  I was asking Mr. Steinberg is this the13

way these cases are tried in real courts. 14

What was the longest trial you participated in, Mr.15

Early?16

(Off the record/On the record)17

THE COURT:  Ms. Murch, you're back up, but I'm not18

going to make it past 4:30.  I'm just telling you that right19

now because I'm still running a fever, and I'm a little woozy,20

but I'll stay here for 4:30, max 5:00 o'clock.21

MS. MURCH:  Okay, Judge.  Thank you.  We'll try to22

be expeditious.23

THE COURT:  All right.  Fine.24

MR. EARLY:  Judge, we have some reasons on this side25
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of the table for 4:30, so I think that's a good place to shoot1

for.2

THE COURT:  Okay.  All right.  Go ahead.3

MS. MURCH:  Okay.4

BY MS. MURCH: 5

Q. Mr. Peltz, I wanted to back up, and were there any other6

fraudulent transfer actions in which you were involved?7

A. Yes.  I was -- I served as an expert on some fraudulent8

transfer matters in Outboard Marine Corporation.9

THE COURT:  What's it called?10

THE WITNESS:  Outboard Marine Corporation.11

THE COURT:  Okay. 12

Q. And can you describe the nature of your involvement in13

those matters?14

A. I prepared expert witness and valuation testimony15

regarding the solvency of the entity relating to some16

transactions that occurred.17

THE COURT:  Mr. Peltz, I'm having trouble hearing18

you.  You prepared an expert report, and you testified?19

THE WITNESS:  No.  Actually I was deposed.  The case20

ultimately settled.21

THE COURT:  So you prepared a report.  You were22

deposed, and it went to issues of solvency?23

THE WITNESS:  Solvency.24

THE COURT:  Okay.  All right.25
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Q. Mr. Peltz, have you ever testified at trial?1

A. Yes.2

Q. And approximately how many times?3

A. Well, McCook and Trail Mobile, a case called Joy4

Recovery, which was a fraudulent transfer matter.5

Q. Can you touch upon that Joy Recovery case a little bit?6

A. That actually was a case -- a bankruptcy case involving7

solvency and fraudulent transfer where it was a metals8

processor where one partner bought out the other and9

encumbered the assets, bought out his stock.10

Q. I apologize.  Please continue about your testimony at11

trial.12

A. I testified in a case called Apex Whitloc Corporation.13

THE COURT:  Apex what?14

THE WITNESS:  Apex Whitloc, W H I T L O C.15

THE COURT:  Yes.16

A. In fraudulent transfer matters.  That case involved a17

leveraged buy-out and some insider transactions.18

THE COURT:  And who retained you to testify?19

THE WITNESS:  The -- I was originally representing20

the unsecured creditors committee.  I believe there was21

ultimately a trustee who retained me in that action.22

THE COURT:  Okay.  And you testified in that one?23

THE WITNESS:  Yes.  I testified.24

THE COURT:  And did that go to conclusion?25
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THE WITNESS:  Yes, it did, and it was -- the1

plaintiff was successful and I was ruled credible.2

THE COURT:  The plaintiff was successful and what?3

THE WITNESS:  The judge ruled that my testimony was4

credible.5

THE COURT:  And who was that?  Who was the judge?6

THE WITNESS:  I think it was Judge Sonderby (ph.).7

THE COURT:  Okay.8

BY MS. MURCH: 9

Q. Now Mr. Peltz, how many times have you testified10

approximately at trial?11

A. I would say 10 to 12 times.12

Q. And do you recall before which courts or judges?13

THE COURT:  Well, he's already mentioned most of14

them.15

A. I guess what I haven't mentioned is I've been in the16

district court in Iowa, the bankruptcy court in Iowa.  I don't17

know if I -- the bankruptcy court in Milwaukee.  I think most18

else I've touched upon already.19

Q. Do you have any involvement in a matter called IBM v.20

Gordon Block?21

A. Yes.22

Q. And what was that involvement?23

THE COURT:  What was the case, IBM what?24

MS. MURCH:  v. Gordon, G O R D O N, Block, B L O C25
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K.1

A. That was a suit on a guarantee, and I believe related to2

solvency and solvency of the guarantors.3

THE COURT:  Solvency and what?4

THE WITNESS:  The guarantors.5

THE COURT:  Okay.6

Q. And how about a matter called David Berg, B E R G?7

A. Yes.  David Berg was the -- I think the number one Kosher8

hot dog producer in Chicago, and you know, probably the9

midwest.  That was a leveraged buy-out and fraudulent10

conveyance actions relating to the leveraged buy-out and some11

insider transactions.12

Q. And what were the range, the size of these matters in13

which you've testified?14

A. I would say -- size as far as the claim or the companies15

or --16

Q. Both.17

THE COURT:  The matter that you were testifying18

about in any capacity.19

A. The Outboard Marine was originally a $1.2 billion20

company.  The causes of action relate to somewhere between 5021

and $100 million of transactions. 22

Trail Mobile Trailer, I think their sales were 250 to 30023

million.  The issues involved or the claims involved were24

somewhere around $20 million.25
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McCook Metals, there were two cases I think all in1

somewhere around -- the companies had sales of 150 million2

perhaps, and the matters at hand were somewhere around 303

million.  I think that's what the judgment ultimately was for.4

Joy Recovery was 3 to 5 million.5

Q. And in connection with these matters, have you always6

been admitted or accepted as an expert?7

A. Yes.8

THE COURT:  Whoa, wouldn't want to break your9

record.10

THE WITNESS:  That's correct.11

Q. Now Mr. Peltz, was your expert testimony accepted by the12

courts in these matters?13

A. Yes.14

Q. Now, did you rely on any treatises or literature in15

connection with your engagement or other scholarly works?16

A. I did.17

Q. Can you tell me which ones briefly?18

A. All right.  I'm reading from a list.  A book called "Real19

Options, Managing Strategic Investment in an Uncertain World."20

 It's by Martha Amram, A M R A M, and Nollin (ph.) Kulatilaka,21

K U L A T I L A K A, and that's published by the Harvard22

Business School Press.23

THE COURT:  It was called "Real Options, Managing"24

what?25
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THE WITNESS:  "Strategic Investment in an Uncertain1

World.2

THE COURT:  "Strategic Investment in an Uncertain3

World."  Okay.  And that was a best seller?4

THE WITNESS:  It's good cocktail discussion too.5

THE COURT:  All right.  I bet it's written by two6

members of the Harvard Business School faculty?7

THE WITNESS:  I believe so.8

THE COURT:  Okay.9

THE WITNESS:  "Real Options, Managerial Flexibility10

and Strategy in Resource Allocation."11

THE COURT:  "Real Options," what?12

THE WITNESS:  "Managerial Flexibility --13

THE COURT:  Yes.14

THE WITNESS:  -- and Strategy in Resource15

Allocation," and that's written by Leno, L E N O, Trigeorgis,16

T R I G E O R G I S, and --17

THE COURT:  Okay.  This was "Real Options,18

Managerial Flexibility and Strategy" in what?19

THE WITNESS:  "Resource Allocation."20

THE COURT:  Okay.21

THE WITNESS:  And that's MIT Press, 1996.22

THE COURT:  Okay.  All right.23

THE WITNESS:  Shannon Pratt, Robert Reilly, and24

Robert Schwize (ph.), "Valuing a Business, the Analysis and25
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Appraisal of Closely-Held Companies," New York, McGraw-Hill,1

2000.2

THE COURT:  What's the edition?3

THE WITNESS:  2000.4

THE COURT:  No, no.  What's the edition?5

THE WITNESS:  Oh, I don't know.  I assume there's6

one every year.7

MR. STRUB:  I believe that's the fourth edition,8

your Honor.9

THE WITNESS:  Oh, that's right.  You pointed that10

out.11

THE COURT:  Okay.12

THE WITNESS:  "Real Options in Business Strategy,13

Applications to Decision Making."14

THE COURT:  All right.  I mean, I can read these on15

your syllabus.  So you've read a number of what you believe to16

be leading treaties by distinguished faculty members at the17

major universities?18

THE WITNESS:  Yes.  A number of them appear to come19

out of Harvard.  Harvard and MIT seems to be doing a lot of20

option writing.21

THE COURT:  Yes.  They crank out a lot of that22

stuff.  Right.23

MS. MURCH:  Your Honor, I don't believe that all of24

these are contained in Mr. Peltz's report, but I do have a25
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list I can tender to you, which I've previously tendered to --1

THE COURT:  All right.2

MS. MURCH:  -- the Court.3

THE COURT:  All right.  Makes for great bedside4

reading.  All right.  So I'll look at that list.  You've5

already shown it to Mr. Strub and Mr. Steinberg.6

Okay.  Go ahead.  Have you been reading each one of7

these, Ms. Murch?8

MS. MURCH:  I've been trying to.  It's an effort,9

but I've been trying to. 10

THE COURT:  All right.11

MS. MURCH:  Mr. Early keeps me very busy at night so12

it's a little hard to catch up.13

MR. EARLY:  We need a clarification on that.14

MS. MURCH:  Oh, not in any negative sense of the15

word, all law related.16

THE COURT:  I didn't think it was inappropriate, but17

you have the opportunity to participate in trial preparation18

under a senior partner, a very experienced litigator.  It's19

got to be a great -- I said this before.  It's a great20

commitment of resources on the part of the firm, so you can21

work with an experienced partner and then be supported by22

other of counsel to the firm.23

MR. EARLY:  Judge, I greatly appreciate being24

referred to as an experienced counsel as opposed to senior. 25
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It's starting to get sensitive.1

THE COURT:  Yeah, I know.  Senior's a kind of bad2

term these days. 3

I found it fascinating that one of the senators said4

to Judge Roberts, "You have --5

(Off the record/On the record)6

MS. MURCH:  Your Honor, the next topic we're going7

to cover is speaking engagements. 8

BY MS. MURCH: 9

Q. Mr. Peltz, can you turn to --10

THE COURT:  I don't need to -- I mean, I'll look at11

his list.  I know most of those organizations.  I know the12

subjects.  I've heard him speak.  That gives him some13

recognition in the insolvency practice.  A lot of these are14

articles in monthly newsletters, periodicals.  I've read some15

of his stuff in the ABI Newsletter.  I don't see any major16

articles published in any law reviews, but that isn't much of17

a test. 18

Do you have any -- if I wanted to read two of your19

articles that are relevant to this case that showed extended20

analysis and some empirical analysis, where would I look, Mr.21

Peltz?22

(Pause in proceedings)23

THE WITNESS:  Probably the American Bankruptcy24

Institute monthly journals where a lot --25
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THE COURT:  Yes.  I understand that, but they're1

very short essays.  I'm just asking whether you have done any2

sustained pieces that have gained peer recognition by3

publishing in the leading business journals, leading economic4

journals, leading accountancy journals.  I'm not talking about5

these things you whip off.  I've read them.  They're very6

engaging, but they're on very narrow points.7

I'm simply asking is there anything in your very8

busy schedule that rises to the level of a refereed article in9

a major business publication.10

THE WITNESS:  I would say no.11

THE COURT:  Okay.  All right.  And tell me about the12

study.  You said you were the principal author of a study on13

bankruptcy compensation?14

THE WITNESS:  Yes.15

THE COURT:  How do you claim that?  I thought it was16

Ray Warner who did it?  Different study?17

THE WITNESS:  Ray Warner, Jack Butler, myself, Keith18

Shapiro --19

THE COURT:  Yes.20

THE WITNESS:  -- and I believe John Ames out of21

Lexington --22

THE COURT:  Yes.23

THE WITNESS:  -- Kentucky, put together with -- the24

study with Ray Warner, and dealt with the process, including -25
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-1

THE COURT:  Yes.  I read it.2

THE WITNESS:  -- round tables and everything.  Ray3

was the reporter.4

THE COURT:  Right.  I found it interesting.  I'm5

glad you ignored my book, but that doesn't matter.   I won't6

hold that against you.  I've also heard you lecture on these7

topics at various conferences I attended. 8

Okay.  So we have his speaking engagements.  I've9

asked about his refereed articles.  We have his actual10

testimony and identified cases.  We have his bibliography that11

he consulted.12

Is there anything else, Ms. Murch?13

MS. MURCH:  Yes.14

BY MS. MURCH: 15

Q. Mr. Peltz, did anyone at American Express --16

THE COURT:  Mr. Peltz, were you ever bar mitzvah'd,17

and at what temple?  I mean, we need a full record?18

THE WITNESS:  AG Beth Israel.19

THE COURT:  What's it called?20

THE WITNESS:  AG Beth Israel.21

THE COURT:  Where is that?22

THE WITNESS:  Lawndale (ph.) and Granville in23

Chicago.24

THE COURT:  What is it?  Lawndale?25
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THE WITNESS:  And Granville.1

THE COURT:  Lawndale and Granville.2

THE WITNESS:  It was actually a b'nai mitzvah.  I'm3

a twin.4

THE COURT:  Okay.  Go ahead, Ms. Murch.  I'm not5

going to make any suggestions that his expertise is a function6

of his religious practices or celebrations.  Go ahead.7

Q. Did anyone at American Express assist you in connection8

with your expert report?9

A. Yes.10

Q. And who would that be?11

A. Troy Monthy, M O N T H Y, Sean Nelson, N E L S O N, and12

there's another woman.13

Q. Would that be Mary Jo Granahan?14

A. Yes.  I always forget her name.  Mary Jo Granahan, G R --15

THE COURT:  Mary Jo what?16

THE WITNESS:  G R A N A H A N.17

THE COURT:  Okay.  And what's her rank in the18

organization?19

THE WITNESS:  Mary Jo is a senior manager in the20

Corporate Finance Group.21

THE COURT:  Okay.22

Q. Actually could you go through just briefly the23

credentials of each of these three people who assisted you?24

A. Yes.  Mary Jo has an MBA.  She may be an accredited25
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valuation advisor, and she's a senior manager in our Corporate1

Finance Group.2

Troy Monthy, M O N T H Y, is working on his MBA at Duke.3

 He also was the CFO formerly of a home health care4

organization.5

THE COURT:  He was the C what?6

THE WITNESS:  CF -- chief financial officer.7

THE COURT:  Of what?8

THE WITNESS:  A home health care organization.9

THE COURT:  Okay.10

Q. Mr. Peltz, for how long, do you know, approximately?11

A. I think three or four years.12

THE COURT:  Okay.13

Q. And what is his title?14

A. He's a senior manager also, works in both the -- with15

litigation and corporate finance.16

Q. And --17

A. Sean Nelson is a staff assistant.18

THE COURT:  So who does the heavy lifting here, Mr.19

Monthy and Ms. Granahan?20

THE WITNESS:  Yes.21

THE COURT:  Okay.  And what's their function?22

THE WITNESS:  Ms. Granahan primarily worked on the23

Black Shoals computations.24

THE COURT:  Okay.25
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THE WITNESS:  And Mr. Monthy and Ms. Nelson worked1

on the balance of the matter, reviewing documents, analysis.2

THE COURT:  And when you do Black Shoals, isn't it3

in some kind of computer program?  You don't have to remember4

the formula, do you?5

THE WITNESS:  Oh, God, no.  It's in -- it's in a6

program, and really you check it with a couple of programs to7

make sure it's right, but there's also, you know, computing8

volatility and selection of comparable companies, and you9

know, other issues beyond just entering into the inputs into10

the system.  It's a --11

THE COURT:  Okay.  But you have a program, so you12

don't have to keep the formula in mind.13

THE WITNESS:  That's --14

THE COURT:  I was going to give you a slip of paper15

with four formulas and ask you to identify what was Black16

Shoals, and of course, I would have changed some of the17

variables, see if you could remember, but I thought that was a18

little too perverse, although I was sorely tempted.  I worked19

on it for hours, but I assume that you weren't the one who ran20

the computations.21

THE WITNESS:  No, I was not.22

THE COURT:  And you said that in your report.  Okay.23

But who did the value -- to the extent that you did a24

valuation analysis, who was helping, Mr. Monthy?25
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THE WITNESS:  Yes.1

THE COURT:  And that's based upon his hands-on2

experience?3

THE WITNESS:  Well, he spends the majority of his4

time in corporate finance, working on valuation matters.5

THE COURT:  Okay.6

THE WITNESS:  As does Ms. Granahan.7

THE COURT:  All right.  Go ahead.8

BY MS. MURCH: 9

Q. Mr. Peltz, did any of the people who assisted you in this10

engagement, have any of them issued valuations as to11

businesses before?12

A. Yes.13

Q. And who would that be?14

A. They both do.15

Q. "They" being?16

A. Mr. Monthy and Ms. Granahan.17

THE COURT:  Okay.  But I'm not making a18

determination about the quality of his staff.  I'm dealing19

with his expert report.  He may have had some good input, but20

what they did in other matters seems to me to get pretty21

peripheral.22

Q. Mr. Peltz, did you review the final work product of each23

of these individuals?24

A. Yes.25
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THE COURT:  And how much did you -- how much were1

you charging for this report from the date you began the2

engagement, working at American Express to the date you3

submitted your report?4

THE WITNESS:  The -- I believe the answer to your5

question, from the date the date the report was submitted is6

approximately 88 to $90,000.7

THE COURT:  That was to the date of submission?8

THE WITNESS:  Yes.9

THE COURT:  Okay.  And then you've done things after10

that?11

THE WITNESS:  Yes.12

THE COURT:  And do you know what your outstanding13

invoices are?14

THE WITNESS:  Yes.  The total outstanding -- the15

total charges, we have received a retainer to date, and this16

is really as of August 31st, and it's partly because we were17

in the middle of a system --18

THE COURT:  Okay.19

THE WITNESS:  -- conversion, but the total charges20

to date are approximately $128,000, of which approximately21

$30,000 or so relates to my time individually.22

THE COURT:  Mm hmm.  Okay.  And is there any success23

fee built into this?24

THE WITNESS:  No.25
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THE COURT:  All right.  Go ahead, Ms. Murch.1

Q. Did you review any documents in connection with your2

engagement on this matter?3

A. Yes.4

Q. And is Appendix B to your report a list of the documents5

and materials you utilized in connection with the report?6

A. Yes.7

THE COURT:  Ms. Murch, you have to bring the8

microphone down and speak directly into it.  The microphone is9

above you and to my right -- I mean, your right.10

Q. So just to repeat that --11

THE COURT:  All right.  He's got a list attached of12

the documents he reviewed, correct?13

THE WITNESS:  Yes.14

THE COURT:  Okay.  And are these correlated with the15

exhibit books are not?16

MS. MURCH:  I don't believe so, your Honor.17

THE COURT:  Okay. 18

Q. Now Mr. Peltz, did you employ any  valuation19

methodologies in connection with your report?20

A. Yes.21

Q. And what were those methodologies?22

A. I prepared an analysis of the value of Addus's equity23

utilizing a guideline company's approach, which is based on24

data obtained from publicly-traded companies, as well as a25



PELTZ - DIRECT 175

transaction approach based on data obtained from private --1

privately-held company transactions.2

Q. And with respect to the option, which methodology did you3

use?4

A. I utilized the Black Shoals formula.5

Q. And have you performed any subsequent calculations6

regarding the value of the option?7

A. The value of contract extension, yes.8

Q. And what was that?  What would you call that?9

MR. STRUB:  Judge, this is -- I don't know how far10

she's going down the line, but this is the opinion that is11

brand new that she's talking about now that was just handed to12

me today.13

THE COURT:  Well, Ms. Murch, you can go back on this14

if we can arrange that, but I don't want you to start asking15

questions about a report that was just handed to Mr.16

Steinberg.17

MS. MURCH:  That's fine, your Honor.18

THE COURT:  All right.19

Q. Mr. Peltz, can you distinguish for me the difference20

between issuing a formal valuation report and what you did in21

connection with your engagement on this matter?22

A. Yes.  Well, first of all, I personally don't issue23

valuation reports.  There are other people in my company who24

do.  They tend to be, you know, more cut and dried matters. 25
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What I issue are expert opinions. 1

In this case what I did was issue my expert opinion,2

which was relating specifically to the valuation was an3

assumption that there was an arm's length transaction between4

the two parties, and that assumption was tested utilizing5

valuation methodology.6

Q. So in your mind is there a difference between issuing a7

formal valuation and using valuation methodologies?8

A. Well, I mean, there is a difference in the sense that a9

formal valuation opinion is issued with industry studies and a10

lot of verbiage that's not in my report, but the methodology11

that was utilized in my report is valuation methodology.12

THE COURT:  Well, I'm trying to understand.  You13

didn't issue a valuation opinion, yet within your expert14

report you made some determination of value.  So I'm trying to15

understand the difference between a formal valuation opinion16

and an expert report that includes a section on valuation of17

Addus.  It seems to me a rather subtle difference.18

Now, maybe you don't get sued on something that's19

not a formal valuation report.  You're not certifying your20

report, so you have a less -- you know, less exposure, but I'm21

trying to understand if you did test this level of analysis22

and used valuation opinions and you didn't do the full23

studies, I don't know what you mean by "verbiage."  I can24

guess, but if you didn't use, what did you call it, industry25
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studies, then I don't understand how you can talk about value1

because you don't have any comparables, whether it's guideline2

companies or anything else, and it seems to me a complete3

report, while it would be more extensive -- more expensive,4

may have been required, and so I'm trying to understand what's5

the level of your certification here if it's not a formal6

valuation analysis and the issues before this Court are on7

valuation issues.8

Presumably you're going to serve as a rebuttal9

witness to Mr. Cimasi, and if you didn't prepare that kind of10

report, then I guess you're going to try to testify as some11

kind of methodological expert and explain to the Court why Mr.12

Cimasi got it wrong, but at least he certified his valuation13

report, and did a full-blown formal analysis.14

So I'm trying to determine what's the value, the15

weight to be given to your expert opinion if it didn't include16

a formal valuation report, and the issue before the Court is17

reasonable equivalent value in part, and also the value of18

Addus at various points in these negotiations.19

We've had Mr. Wright testify at great length on the20

numbers he worked on.  We've had testimony by Mr. Cimasi. 21

Now, Mr. Nielson made no effort to do a valuation study.  He22

said, "That's not what I was hired for."23

So that's the question on the floor.  If it's less24

than a formal valuation report, does it drop off the table in25
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terms of standards of valuation under any accredited1

institutions or accrediting agencies.2

THE WITNESS:  The -- to me, the difference between3

issuing a formal valuation report and an expert opinion starts4

with there are several accrediting agencies that accredit5

valuation people, and under their standards you need to6

include various items in your analysis.  Included in that7

would be a study of the industry and other things.8

THE COURT:  Yes.  I understand that.  I've heard all9

that testimony already.10

THE WITNESS:  Okay.  That's the first part.11

Secondly, I believe we employed substantial and12

appropriate valuation methodology, which is perfectly credible13

in this context, and in fact, the methodology that we employed14

and the conclusions we reach can be reconciled almost15

completely to Mr. Cimasi's conclusions based upon a few16

fundamental differences in our opinions of the company.  It's17

very --18

THE COURT:  Well, if you're at 80 million and he's19

at 21 million, that's a hell of variance.20

THE WITNESS:  It's --21

THE COURT:  It's a factor of 400 percent.22

THE WITNESS:  The difference is actually rather23

simple when it's broken down, and you know, as valuation is an24

attempt to create this empirical model for value, the25
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reconciliation is a critical issue.1

If you take a look at our valuation conclusion, one2

of the principal assumptions that's utilized in the3

methodology that we employed is that Addus is a median4

company, that it's operating statistics, the metrics you look5

at --6

MR. STRUB:  Judge, one interruption.  This again is7

part of the new opinion that we just got this morning, which8

is a new opinion that --9

THE COURT:  Okay.  All right.  So we're not going to10

go there.11

MS. MURCH:  No, your Honor.  That's not -- that's12

not accurate.  That's part of his testimony of his report. 13

That is not new information.14

MR. STRUB:  Well, to the --15

THE COURT:  Well, he said that he's beginning to16

explain -- I think we're getting ahead of ourselves, the basis17

for his different valuation of the shares, hundred percent18

shares of Addus, and I'm trying to understand if there are19

reliable methods, and Mr. Cimasi is very experienced in health20

care engagements.  How do I reconcile a $60 million swing, if21

he has 21 million and you're 80.  I mean, that's an awful lot22

of ground to cover.23

THE WITNESS:  And what my point was, if you take Mr.24

Cimasi's guideline company transaction approach --25
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THE COURT:  Mm hmm.1

THE WITNESS:  -- and you simply adjust the multiples2

to utilize the median rather than the bottom quartile, which3

is Mr. Cimasi's assumption, his valuation conclusion becomes4

$72 million.5

THE COURT:  If you use the median rather than the6

what?7

THE WITNESS:  Bottom quartile, the --8

MR. STRUB:  Again Judge, just for the record, I need9

to object because this is precisely the new opinion that is --10

was handed to me on a spread sheet that Mr. Peltz was not11

prepared to testify in his deposition about, after having Mr.12

Cimasi's opinion for a month.13

MS. MURCH:  Your Honor, again we disagree with that14

statement.15

THE COURT:  Well, I mean, I got to deal with it one16

way or the other.  I mean, you both read the deposition17

transcript.  Mr. Peltz was there.  It either is included with18

his opinion or it's not, and Mr. Cimasi made some very19

critical comments about idiots who would use multiples of20

EBITDA.  He was rather stern in that view.21

So I don't know whether you're using multiples of22

EBITDA.  You're telling me that your analysis looked to the23

median companies rather than the bottom quartile.  I24

understand that conceptually.  I don't know how it plays out.25
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 What was the median value that you used, and is this set1

forth in your report, and at what page?2

THE WITNESS:  On page C-1.3

THE COURT:  Okay.4

THE WITNESS:  It's tab C.  1 under tab C.5

THE COURT:  Okay.  All right.  So what's the median6

value you used?7

THE WITNESS:  The value that I -- my value8

conclusion is $77,677,000.  That's based on applying multiples9

of entity value to revenue and entity value to cash flow from10

operations.  Those median multiples are .75 times revenue and11

9.5 times cash flow from operations.12

THE COURT:  9.5 times cash operations?13

THE WITNESS:  Cash flow from operations.14

THE COURT:  But you don't translate that into15

EBITDA?16

THE WITNESS:  No.17

THE COURT:  Okay.  So .75 times revenues.  Gross18

revenues?  And then what do you do, you add to that on top of19

it 9.5 percent of cash flow from earnings?20

THE WITNESS:  9.5 times cash flow from earnings. 21

Those are two multiples that I utilized.  I weighted one one-22

third and one two-thirds to reach my valuation.23

THE COURT:  Which is the one-third, two-third?24

THE WITNESS:  One-third is revenue and two-thirds is25
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cash flow from operations.1

THE COURT:  Okay.  And this is based upon your2

review of the audited statements for the end of 2000, 2001,3

and 2002?4

THE WITNESS:  2000.  The approach -- the valuation5

is based on December 31st, 2001.  I did see 2002.  It's not6

based upon it.7

THE COURT:  Okay.  But you're dealing with the8

audited financials issued by BDO Seidman?9

THE WITNESS:  That's correct.10

THE COURT:  Showing a negative earnings.  How would11

you take two-thirds of cash flow from earnings and come up12

with that kind of multiple for that kind of value if the13

company lost 157,000?  How do you go from there to a multiple14

of 9.5?  Less than zero times 9 is still less than zero.15

THE WITNESS:  The cash flow from operations was16

positive, and the revenue multiple is, you know, is gross17

revenue.  It has nothing to do with net income.18

THE COURT:  Well, what's the value of dealing with19

gross revenues?  The company has -- you know, this is the20

famed story where we're losing each -- we're losing money in21

each sale, but we have fantastic volume.  So why would I look22

to revenues -- gross revenues as a determination of value? 23

Don't I want to get to the bottom line and see what the24

margins are?  Is it profitable, unprofitable, by what percent?25
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 Why go to gross revenues?  It seems to me that's not worth1

much.  It doesn't bear any reasonable relationship to2

earnings.3

THE WITNESS:  There are --4

THE COURT:  There's no correlation between gross5

revenues and the bottom line.6

THE WITNESS:  There are a number of multiples that7

are utilized in looking for a metric in which to build an8

empirical model.  Gross revenues is not an unusual metric.9

THE COURT:  Okay.  But you're relying upon what10

kinds of studies for this?  Mr. Pratt?  Which is the book that11

you're looking at to --12

THE WITNESS:  Oh, I --13

THE COURT:  -- advance these kinds of multiples with14

respect to gross revenues or cash flow from earnings?  Where15

am I going to find that as a set of standards that you're16

citing?17

THE WITNESS:  I think you -- you would find a18

revenue multiple in almost any book on valuation being19

discussed.  It's very common.  It's not -- it's not an unusual20

approach, and is utilized in many ways.21

THE COURT:  I'm just trying to understand why.  I22

don't see any relationship between value and gross revenues. 23

You can have $500 million of revenues and have losses of $10024

million.  So why do I care what the top number is?  I want to25
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know what the bottom number is, and why would I start running1

multiples off revenue -- gross revenue. 2

Even if other people do it, what's the justification3

for it?  It goes to the reliable nature of that methodology.4

THE WITNESS:  Oh --5

THE COURT:  Maybe other people do it.  It doesn't6

make it reliable.7

THE WITNESS:  Well, what I would say I personally8

believe it to be commonly acceptable.  Some entities actually9

trade on a multiple of revenues rather than net income in some10

businesses.11

THE COURT:  Okay.  But this is a privately-held12

company.  It wasn't trading anywhere.13

THE WITNESS:  No, no, no.  When I say "trade," I14

mean they get valued, bought, and sold.  I don't necessarily15

mean solely in the public markets.  A multiple of revenues is16

not uncommon in a number of contexts.17

THE COURT:  I'm asking where do I find the18

applicable valuation standards that you're relying upon that19

legitimates this kind of approach, because it seems to me20

counter-intuitive.  Everything I ever learned in bankruptcy is21

look to the bottom line. 22

Now, we've got -- you know, we have all these EBITDA23

adjustments.  We've had endless testimony about actual and pro24

forma adjusted or non-recurring expenses, recurring expenses.25
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 Every time I turn around if I listen to anyone from Alvarez &1

Marcel they're talking about EBITDA, and there's got to be2

some justification for using these variables rather than one3

or the other form of EBITDA, and you're talking about cash4

flow from earnings, and you're telling me that's not EBITDA,5

right?6

THE WITNESS:  Cash flow from operations.7

THE COURT:  Okay.  But what's the relationship8

between cash flow from operations and EBITDA?  I got to make9

all kinds of adjustments, right?10

THE WITNESS:  Oh, sure.11

THE COURT:  Okay.  So who -- I don't understand the12

legitimacy or the validity of your approach.13

THE WITNESS:  The --14

THE COURT:  Because all the testimony here was,15

"Let's look at EBITDA."  This whole deal was driven by, "Let's16

look at EBITDA."  All the businessmen exchanged e-mails, had17

meetings, and all they talked about was adjustments to EBITDA,18

and that's what Mr. Wright's been testifying about for the19

last three days.20

So I understand if I'm supposed to get a handle on21

this why you're using multiple of revenues, and I'm asking you22

where is the validation of that methodology in the literature?23

MS. MURCH:  Your Honor, if I might be permitted to24

kind of walk the witness through a response to your question,25
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I think that might be helpful.1

THE COURT:  All right.  You can --2

MR. STRUB:  Well, Judge, I mean, you asked him a3

direct question.  If he knows he can just answer it.4

THE COURT:  Do you have a shorthand answer?  It's5

just counter-intuitive.6

THE WITNESS:  I don't have a cite for you, but I7

believe in almost any finance book you'd find a reference.8

THE COURT:  No.  I can't do that.  I can't have you9

pluck it out of air.10

THE WITNESS:  I don't have a page and cite for you.11

 I'm sure you would find it in Shannon Pratt's book.12

THE COURT:  Everything is in Shannon Pratt's book,13

right, and he's got multiple methodologies.  Some he weights14

as stronger than others.  So you want me to look at this15

"Valuation of Closely-Held Businesses," fourth edition, and16

since both counsel have that, I assume before we're done17

you'll be able to give me citations to a chapter? 18

I know -- I think Ms. Wheeler produced certain19

chapters from one of the Shannon Pratt volumes.  Wasn't that20

the discounting?  Okay.  And then we talked about the fourth21

edition, and Mr. Cimasi made quite a show that he had a22

personally autographed copy. 23

So we ought to be able to pin this down so that24

we're all talking about the same sort of thing so I can read25
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this, because on the face of it it just doesn't make any1

business sense.  I mean, it's all about bottom lines and how2

ever you adjust them.  It's not about revenues.  It's all3

about operating margins.4

So if you're relying upon valuation of revenues,5

you're going to have to demonstrate to me that that's6

recognized in the peer reviewed literature, because I'm simply7

-- I don't want to keep repeating myself, it makes no sense to8

me at all.  It has no intrinsic validity.  That's not how9

people value companies.  It's not a function of gross10

revenues, and I don't know where you get your one-third, two-11

thirds split.  I don't know if that's arbitrary, whether that12

division is recognized in the literature. 13

I mean we've got 80, 20, 10, or 80, 15, 10.  I don't14

know what Mr. Cimasi was doing, and he never demonstrated to15

me how he got those percentages.  It was just a judgment call.16

 Maybe it's entitled to respect, but if you're going to use17

one-third, two-thirds, and one of the major variables is gross18

revenues, then you need to persuade me that that's a19

recognized methodology, and I'm not trying to trick you. 20

You'll have plenty of opportunity to review this with Ms.21

Murch, and you'll nail it down, or with Ms. Wheeler, but I22

can't let it be free-flowing.23

Go ahead, Ms. Murch.24

MS. MURCH:  Okay.25
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BY MS. MURCH: 1

Q. Mr. Peltz, do you know if Mr. Cimasi used the company2

guideline approach?3

A. Yes, he did.4

Q. And you used that approach?5

THE COURT:  Okay.  But we're not -- he's not here as6

a rebuttal witness, is he?  I'm trying to -- if I'm doing a7

voir dire, am I going to get into his rebuttal testimony, Ms.8

Murch?9

MS. MURCH:  I'm just asking him if he knows if he10

used it at this point just to kind of lay the foundation here.11

THE COURT:  Okay.12

Q. And do you know if Mr. Cimasi utilized the transaction13

approach?14

A. Yes.15

Q. And you also -- did you also use that approach?16

A. Yes, I did.17

Q. And did Mr. Cimasi also utilize the Black Shoals18

approach?19

A. Yes, he did.20

Q. And did you utilize that approach?21

A. Yes, I did.22

Q. Mr. Peltz, let's look at tab C-1 of your report, which is23

known as the guideline company multiple approach.  For24

convenience I'm going to refer to that as the company25
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approach.1

Now, can you provide me with a brief overview of how this2

company approach works?3

A. Just in a summary fashion?4

Q. Summary fashion.5

A. We selected comparable companies utilizing our available6

database starting with a search based on standard industrial7

code.  Once we --8

THE COURT:  So you did the same thing that Mr.9

Cimasi did, right?10

THE WITNESS:  Yes.  It's a very standard way of11

doing it.12

THE COURT:  Okay.  Well, he's already testified at13

that, and if you didn't vary his methodologies, then we're not14

-- I don't think we need to hear this spelled out again.  I15

have notes on what Mr. Cimasi testified.  I also have his16

report.17

So unless this is independently relevant to this18

determination I'll accept your representation that the19

methodology used is the same methodology that Mr. Cimasi used,20

and the only question is where do you and Mr. Cimasi differ,21

and what's the methodological issue?  Was he -- did he22

misapply the numbers?  Did he read the wrong numbers?  Did he23

have errors in his calculations?24

MS. MURCH:  Judge, we're going to get to that.25
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THE COURT:  All right.  Fine.1

Q. Now, when using the company approach, are there specific2

multiples or metrics that you utilized under this approach?3

A. Yes.  I utilized two multiples.4

Q. And what were those multiples?5

A. Entity value to revenue, as we just discussed and --6

THE COURT:  Entity value to revenue.  Yes.7

A. And entity value to cash flow from operations.8

THE COURT:  That's what you already testified about,9

right?10

THE WITNESS:  Yes.11

Q. Now, entity value is also known as enterprise value?12

A. Enterprise value.  It's also called total invested13

capital.14

Q. Can it also refer to equity?  Is that another shorthand15

word for it?16

A. Well, enterprise value includes interest-bearing debt. 17

To get to the value of equity you have to subtract the debt18

out.19

Q. Okay.  Now, does tab C-1 set forth the first multiple or20

metric you used, the enterprise value to revenue?21

A. Yes.22

Q. And where is that laid on C-1?23

A. That's laid out in the first column on the left-hand24

side.25
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Q. Now, we're going to go -- we're going to talk about this1

calculation, the enterprise value to revenue, and you2

mentioned this .75 box or .75 in the box, and what is that3

number again?4

A. That number is the multiple that you apply to the revenue5

to begin your computation of enterprise value.  So .75 is the6

median value of the relationship of entity value to revenue of7

the comparable companies.8

Q. All right.  Let's back up.  If you could turn to --9

THE COURT:  Are we getting to the substance of his10

report?  I thought this was a voir dire.  We're focusing on11

his methodologies.  If we're now going to be going through his12

report, I think we're going far too forward ahead of13

ourselves. 14

I know it's hard to draw the distinction, but this15

is voir dire to determine whether he's the expert or he has16

the relevant expertise, and I just want to focus on the17

reliability of his approaches in peer reviewed publications18

and other such recognized standards of valuation.19

So if we can kind of focus on that rather than get20

into some of these calculations?21

MS. MURCH:  That's --22

THE COURT:  All he has to do is tell me his method.23

 I don't need to see how the value is extended.24

MS. MURCH:  That's fine.25
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THE COURT:  He's got to justify why he used the 7.5,1

how does that tie into the literature in this field, and why2

should he use that .75.  That goes to methodology or3

reliability, and that's what I think the purpose of this4

hearing is.5

Does that throw you off, Ms. Murch, or you're still6

there with me?7

MS. MURCH:  I think I follow you.8

THE COURT:  Okay.  Go ahead.9

Q. Mr. Peltz, can you explain the methodology utilized in10

coming up with this .75 number?11

A. Yes.  The .75 number is derived by computing this12

multiple for the comparable companies that we selected, and13

then --14

THE COURT:  And how many companies did you view as15

comparable?  What's the data set?16

THE WITNESS:  Ten.17

THE COURT:  Okay.  And these are all in the health18

care field?19

THE WITNESS:  Yes.20

THE COURT:  Using those standard industrial codes?21

THE WITNESS:  Yes.22

Q. And Mr. Peltz, where are those ten companies identified?23

A. In the next page behind that.24

THE COURT:  And are these the same companies that25
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Mr. Cimasi used or did you use a different set?1

THE WITNESS:  I -- as I recall, I haven't compared2

it recently, but if they aren't identical, they're pretty3

close.4

THE COURT:  So there's some overlap?5

THE WITNESS:  Oh, there's definitely -- there's6

definitely overlap.7

THE COURT:  Okay.  Go ahead, Ms. Murch.8

Q. Mr. Peltz, in terms of methodology, you talk about using9

the median number.  Why did you use the median number?  What's10

the rationale for the methodology for that?11

A. Because our analysis pointed to the fact that Addus12

overall operated as a median company compared to the comp set13

that we looked at.14

THE COURT:  Okay.  But what's the range that allows15

you to say it's median?16

THE WITNESS:  The range is partly illustrated on the17

next page, but in looking at the companies, I compared18

revenues, gross margin, operating margin, a number of19

statistics in looking at the companies and their performance,20

and in virtually all of the ratios that I looked at except for21

I think operating margin where they were lower, Addus was --22

on a three-year moving average, Addus was almost on spot in23

the median in all of them.24

THE COURT:  Okay.25
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THE WITNESS:  I mean, it wasn't -- it wasn't like1

shades of grey.2

THE COURT:  Okay.  So why do you think that Mr.3

Cimasi, if I can just anticipate a little, erred in going to4

the bottom quartile?5

THE WITNESS:  Based on what I saw, the majority of6

Mr. Cimasi's ratio analysis to his comp set demonstrated the7

same finding I have, which is that they operated as a median8

company, and I believe Mr. Cimasi's testimony was he9

judgmentally decided that it was a lower quartile company.10

THE COURT:  And you thought there was no basis for11

that judgment?12

THE WITNESS:  I don't believe it's correct, no.13

THE COURT:  Okay.  All right.14

THE WITNESS:  I -- at the end of the day, slicing15

through all the mounds of paper and all the rhetoric about16

what's right and what's wrong in the way to do this, if you17

adjust his method to my median, you're very close to each18

other, and it gets -- it answers your gap question.19

THE COURT:  Okay.  So you're saying that you believe20

he misapplied the methodology, that the standard treatises and21

the like would have told him in the proper exercise of22

judgment, he should look at median companies, not the bottom23

quartile, and that's where you and he as fellow experts have24

your fundamental disagreement because it has a major effect in25
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valuing the company.  Is that correct? 1

THE WITNESS:  That's correct.2

THE COURT:  Okay.  And do you back that up with any3

references to the literature, or do you simply say, "We're two4

experts.  We just have different judgments?"5

THE WITNESS:  Oh, clearly -- well, there's two type6

of judgments, right?  One that's totally subjective and one7

where you make a decision based on your professional8

experience.  Liquidity discounts are one of those where9

there's less empirical research here.  I've offered objective10

data based on my professional judgment.11

So there's objective data that supports my judgment,12

and there is objective data that I believe he ultimately13

rejected in reaching his conclusion.14

THE COURT:  And you think that he improperly15

rejected it?16

THE WITNESS:  I believe that, yes.17

THE COURT:  Okay.  And that's based upon your review18

of the literature to show that a properly prepared valuation19

report would use median companies for a company of Addus's20

size during this three-year earning period, and that Mr.21

Cimasi just drove it down to come up with a lower value that22

you didn't think was objectively accurate?23

THE WITNESS:  I guess I wouldn't put it in those24

terms, but --25
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THE COURT:  Well look, Mr. Peltz, I don't want to1

play with you.  I mean, there's a wide discrepancy.  One of2

the ways you determine the validity of value analysis is3

whether someone is driving to a very low number that isn't4

consistent with the specialized knowledge that gives rise to5

reliable information.6

Now, if someone puts his leg on the scale to effect7

the numbers, and you think that's an improper technique, and8

it's supported by the literature, then I assume that you have9

an effective refutation to level the methodology of Mr.10

Cimasi.11

So we have two experts who disagree, but based upon12

an assessment of what is the appropriate methodology, and then13

I have to make a determination, if we get that far, okay, Mr.14

Peltz's argument seems to be more persuasive in light of the15

methodology and the literature, and Mr. Cimasi used a very low16

number because he was driving to an improper conclusion.  So I17

discount his analysis, and I adopt yours or I modify yours,18

and I don't believe that it's appropriate to take $21 million19

and $77 million and average them.  I think it's a bankruptcy20

approach, you'll pardon me, and judges do it all the time, and21

I won't go that route.22

If I can't justify the valuation, I'm not going to23

average them.  That's just a cop-out, and I don't respect24

judges who do that.  I need to be persuaded that there's a25



PELTZ - DIRECT 197

range of value that's supported by recognized knowledge and1

methodologies, and if someone puts in a report, and it's2

unsound and it applies the inappropriate quintile, median,3

whatever, and you point that out and you can persuade me that4

you did it right and he did it wrong, and that you weren't5

driving to a conclusion, and that the methodology you used6

that you said is objective and is recognized in the field,7

then even though you don't want to say bad things about fellow8

professionals, at a certain point if you're rebutting his9

testimony you have to tell me, "He's just way off base for the10

following four reasons," and don't be embarrassed by it. 11

We're not going to send him a copy of this.12

I'm not done with Mr. Cimasi.  I'm waiting for Ms.13

Wheeler.  So --14

THE WITNESS:  I guess I understand --15

THE COURT:  I know it's embarrassing but, you know,16

you're here presumably to help the finder of fact, and if you17

don't tell it to me straight, then I can't accept your18

testimony.  So it's ultimately a question of whether you can19

show a greater integrity as a valuation expert, to the extent20

that you did that, that your methodology is sound and his is21

unsound as he's coming at it the wrong way based upon the22

literature.23

It's not a judgment call.  You have to be able to24

show that the limits you used were the appropriate ones, and25
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it's not just two people disagree.  If it's clear that it's1

one variable, then I look at that and say, "Okay, let me hear2

the arguments on both sides." 3

The problem is Mr. Cimasi isn't here and Ms. Wheeler4

isn't finished.  I haven't drawn any conclusions about Mr.5

Cimasi's, not one that I've announced on the record, and I'm6

going to withhold until all the testimony is in.7

So Mr. Peltz, even though it might awkward, you can8

trash Mr. Cimasi on objective or methodological grounds, and9

it might be helpful today, and then you have to withstand the10

withering cross examination of Mr. Strub and Mr. Steinberg,11

but at least in an advocacy situation we'll get at the truth,12

so they think.13

So Ms. Murch, carry on.14

BY MS. MURCH: 15

Q. I guess maybe I'll paraphrase what the Judge said.16

THE COURT:  No.  You don't have to paraphrase.  You17

can ask whatever questions you want.18

Q. Mr. Peltz, can you identify how you believe your report19

is more method --20

THE COURT:  Methodologically sound.21

Q. Methodologically, thank you, sound than Mr. Cimasi's22

report?23

A. Well, we use different methodologies, and I do not use24

EBITDA as my critical driver, and Mr. Cimasi does, and EBITDA25
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is the much bandied about metric in valuation, but by no means1

or to any extent the only metric utilized in valuation.2

THE COURT:  No.  He trashed EBITDA.3

THE WITNESS:  Well, here you have such a4

discrepancy, and really a tough judgment call on this5

recurring versus non-recurring issue that in my opinion,6

looking at other multiples was appropriate in this matter, and7

that's why I utilized other multiples.8

Q. So Mr. Peltz, you didn't use EBITDA multiple?9

A. No.  I utilized cash flow from operations and enterprise10

value, and I did that because I found a significant11

statistical correlation in 2001 between the cash flow from12

operations multiple in the comparable companies and the EBITDA13

multiple in the comparable companies.14

Q. So can you compare that to Mr. Cimasi, what your15

difference is?16

A. Well, at the end of the day, I mean there are any number17

of differences.  Mr. Cimasi does a discounted cash flow and I18

don't.  Mr. Cimasi reaches some EBITDA conclusions $6.619

million stabilized, but then when he goes to his discounted20

cash flow method he uses an industry standard that's higher21

than that.22

There's lots of differences, and I could sit up here for23

a long time talking about the individual --24

THE COURT:  Well, we're not in any hurry.25
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THE WITNESS:  Excuse me?1

THE COURT:  We're not in any hurry. 2

In your report do you present a critique of Mr.3

Cimasi's report and the application of the methodology, some4

of which you use, some of which you don't --5

THE WITNESS:  I --6

THE COURT:  -- to justify why your methodologies are7

more consistent with the recognized standards in this field?8

THE WITNESS:  My point comes back to at the end of9

the day if you compare his methodologies to mine, they should10

reconcile, and one of the chief issues in his valuation is his11

assumption that Addus is a bottom quartile company.12

In looking at that and in looking at cases that are13

handled, my opinion is that the objective evidence, the14

objective historical evidence is that it operated as a median15

company, and in order to use a different conclusion you would16

make a subjective determination which you, as the trier of17

fact, need to determine as appropriate or not.18

THE COURT:  So I get to be subjective.19

THE WITNESS:  Objective.20

THE COURT:  Okay.21

Q. Mr. Peltz, how long did you have the Cimasi report before22

you prepared your own report approximately, do you recall?23

A. I think it was a few days.24

Q. A few days.  So you may have issues with the report in25
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addition to those expressed in your report?1

A. That's correct.2

Q. Now getting back to --3

THE COURT:  But the question is how is this going to4

be presented?  I thought we were talking about his report as a5

whole.  He's now going to be adding to that component rebuttal6

testimony of Mr. Cimasi, but he hasn't presented that in that7

report, that raises the question of are we going to reopen and8

depositions and this, that, and the other.9

Now, he might not have had the report, but he surely10

had enough time to amend his report.11

The date of your report was what?12

THE WITNESS:  The date of my report was July 18th.13

THE COURT:  Okay.  Well, here we are --14

MS. MURCH:  Well, Judge --15

THE COURT:  -- sixty days later, and if you thought16

that your report had to be amended, it seems to me you would17

have had the time to do it, just focus on Mr. Cimasi's report18

and do a critique of that and then Mr. Steinberg and Mr. Strub19

would have had an opportunity to prepare that, and if they20

thought you were going into new grounds, they needed your21

deposition, then we'd have a further discussion about that,22

but if you don't present your analysis showing the23

methodological errors, or why you two disagree about what are24

the apposite methodologies, and I'm just going to hear you go25
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on and on about how you disagree with Mr. Cimasi, and there1

isn't going to be anything in front of me that I can be2

looking at, and then it gets rather protracted.3

MS. MURCH:  Judge, two responses to that.  First of4

all, the trustee had the opportunity to depose Mr. Peltz, and5

second of all, when we deposed Mr. Cimasi he had not even read6

Mr. Peltz, so he could not speak at all --7

THE COURT:  All right.  Look, I understand that.8

MS. MURCH:  -- or testify.9

THE COURT:  But I'm simply saying, look, I know we10

were trying to rush to get this thing to trial, and I know11

there were a lot of protests, and I said we're getting to12

trial and let's just do the best you can, but if Mr. Peltz had13

an opportunity to review Mr. Cimasi's report over a sixty-day14

period from the day he submitted his report, and he thought15

that there were severe methodological deficiencies in Mr.16

Cimasi's report, I don't understand why he didn't amend his17

report. 18

Even Mr. Cimasi claimed a right to amend his report,19

but here we are in day ten, and I'm hearing Mr. Peltz do a20

running commentary on the differences, some of which I21

elicited, but it would surely be -- this is something for22

counsel to discuss among themselves.  If he has an ability to23

jot this down as a four or five-page memo pointing out to us24

in his capacity as a rebuttal witness why the methodology used25
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by Mr. Cimasi ought to be discounted or rejected, that might1

be helpful to the fact finder because then I have competing2

witnesses, competing experts, and then I can make a3

determination who makes the more plausible showing, but that's4

something, Ms. Murch, you have to talk to Mr. Strub and Mr.5

Steinberg about.6

MR. STRUB:  And Judge, so the record is clear, Mr.7

Peltz was deposed on August 11th.  Mr. Cimasi's report is8

dated July 11th.9

THE COURT:  Okay.10

MR. STRUB:  So he was deposed a month later, and on11

page 207, lines 11 through 15 of Mr. Peltz's deposition I12

asked him, "Have you formed any opinions concerning Mr.13

Cimasi's report or Mr. Nielson's report that are not reflected14

on pages 15 and 16 of your report?  Answer:  I would say at15

this point I have not formed opinions, no."16

And so Ms. Murch's point, well, the trust -- the17

trustee had an opportunity to depose Mr. Peltz, we did depose18

him, and we asked him exactly this question.19

THE COURT:  And he didn't -- and he said, "I hadn't20

formulated those commentaries or rebuttals?"21

MR. STRUB:  After a month he hadn't formulated them,22

and so we haven't had an opportunity since his last deposition23

to depose him about the opinions that he now has formed.24

MS. MURCH:  Judge, what I would like to interject25
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here is that Mr. Cimasi spoke ad nauseam about a number of1

variables, did not amend his --2

THE COURT:  Let us not characterize Mr. Cimasi's3

testimony with any ad hominem terms.4

MS. MURCH:  I apologize.  I did not mean to do that,5

but I --6

THE COURT:  Well, you can do it.  You just can't say7

it, that's all.  We have to pay some respect to --8

MS. MURCH:  Absolutely.9

THE COURT:  -- testifying witnesses.10

MS. MURCH:  Absolutely, but your Honor, I guess what11

we're trying to get here is Mr. Peltz's methodology, and he12

clearly did testify as to the company guideline approach.13

THE COURT:  Okay.  He can tell me what he did, and14

then the question is is he going to match it up to what Mr.15

Peltz did -- I mean what Mr. Cimasi did, and that's the road16

you're going down, and Mr. Strub says, "Wait a minute.  He had17

a chance.  He had a month to do it.  He didn't do it.  We18

asked him questions.  His answer was, I haven't done it," and19

here we are more than a month later, he still hasn't amended20

his report. 21

If he wanted to amend his report before the eve of22

trial, then I could have dealt with it then, but to have him23

start amending the report now and giving us a running critique24

seems to me to be inconsistent with the approach that we tried25
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to do, namely, if an expert's going to give an opinion you1

have the right to depose him, and he can't change his opinion2

after the deposition unless you have a further opportunity. 3

MS. MURCH:  Judge, I don't think Mr. Peltz is4

changing his opinion.  He testified at length at his5

deposition why he chose the assumptions he did, and that's why6

I'm trying to get through with Mr. Peltz why did he choose the7

assumptions that he did.  How is that different from what Mr.8

Cimasi did?9

THE COURT:  Okay.  But now you're getting into the10

critique.  All right.  I understand.  It's the sound of one11

hand clapping. 12

I'll let you go on for a bit, Ms. Murch.  We're13

going to run out of here in a half an hour.14

As much I'd like to entertain you, Mr. Peltz, on the15

stand until the cows come home, and this is a rural district -16

-17

MR. STRUB:  The only other observation --18

THE COURT:  -- we need to accommodate some of the19

people on Mr. Early's team, and I need to deal with my virus.20

Go ahead.21

MR. STRUB:  Judge, the only other observation I22

wanted to make is that Mr. Peltz is talking about his basis23

for the median, and that information is nowhere in his report,24

and as compared to Mr. Cimasi's report.  So he's saying,25
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"Well, I looked at the industry data and decided this was a1

median company."2

THE COURT:  Are you saying that's not set forth in3

his report?4

MR. STRUB:  None of the criteria for comparisons5

that he's talking about are set forth in the report, as6

compared to Mr. Cimasi's report.  So all these variables he7

said he looked at, they just don't show up.8

BY MS. MURCH: 9

Q. Mr. Peltz, let me direct you to tab C-1, page 2.10

THE COURT:  Well, if I use variables A, B, D, and F,11

and someone uses a different subset of variables, there will12

be an implicit comparison unless they get to the same number13

by other methods, so if he's just laying out the variables he14

used, then we have an opportunity to determine whether he used15

the appropriate variables, and I guess we can then match them16

up, then if he wants to testify that, "I used these variables.17

 Here's the ones I used," and then he's going to say, "Mr.18

Cimasi did others, and those are the improper ones," then that19

will be his rebuttal testimony, but it doesn't go right now to20

whether he's the expert witness for purposes of valuation,21

Black Shoals, or anything else.22

So he can always come in as a rebuttal witness23

without doing any of this other stuff.  He says, "Look, I'm an24

expert in the field.  I've read Mr. Cimasi's report.  I'm now25
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going to give a critique of it."  That's perfectly legitimate.1

 He doesn't have to do a valuation.  All he has to do is chew2

up Mr. Cimasi's report by showing that the variables he used3

were not within the domain of industry standards, but if he's4

going to do that, then it would be helpful for him to set this5

out, and then to make sure that Mr. Strub and Mr. Steinberg6

don't have to take a further deposition on a limited basis.7

You know, if it's going to take an hour or two to8

work through his rebuttal testimony or he puts that in9

writing, it might facilitate things.  If it's going to take10

much longer, and he's going to take a much longer time to11

prepare it, then you know, I have to face the issue of whether12

I'm going to reopen discovery, and I'm generally loathe to do13

that, but I don't have a closed mind on that.  It's just that14

when we get ready for trial that's been pending for nine15

months, sometimes you don't have all the time in the world to16

do everything we wished we had.17

MS. MURCH:  All right, Judge, I'm going to back up.18

THE COURT:  Okay.19

BY MS. MURCH: 20

Q. Tab C-1 under --21

THE COURT:  I'm going to take about two minutes.  It22

will be only two minutes.  I'll be back and we'll wrap this up23

at 4:30.24

(Off the record/On the record)25
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THE COURT:  Are you ready?1

Q. Mr. Peltz, let's -- as I mentioned before, let's back up2

and go to tab C-1, page 1.  Now we're talking about your3

methodology for the enterprise value to revenue multiple, and4

you testified about your .75 number.  Can you tell me where in5

your report you show the methodology as to how you reached6

that .75 number?7

A. Yes.  It's on the second page of the report.8

Q. And can you explain that methodology and where it is on9

that page?10

A. Yes.  If you look at the first boxes at the top, and it's11

labelled "Enterprise value to sales," it lists the data for12

each of the years ending December '97 through December 200113

for each of the comparable companies, and below that in the14

other box it computes the minimum, the mean, the medium, the15

maximum, as well as the standard deviation and coefficient of16

variation.17

THE COURT:  The mean, the medium, what was it?18

THE WITNESS:  The minimum, the mean, the median, and19

the max.20

THE COURT:  And the maximum?21

THE WITNESS:  Yes.22

THE COURT:  And this is on how many cases?  Well,23

this --24

THE WITNESS:  Ten.25
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THE COURT:  -- on the four-year average?1

THE WITNESS:  One, two, three, four, five.  No. 2

It's five years, year by year.3

Q. And for purposes of your methodology, which of these did4

you utilize to come up with this .75; was it the min, the5

mean, the median, which one?6

A. I utilized the median.  The actual December 2001 median7

is .78, which I rounded down to .75.8

Q. Okay.  And why did you use the median as opposed to the9

mean?10

A. Because I believe Addus to be a median operating company,11

as compared to these companies.12

THE COURT:  Okay.  But statistically we go to means13

rather than medians, and the question is can you draw any of14

these inferences based upon five years of statements?  Is that15

enough to justify drawing first and second standard deviations16

from the mean when you have such a small database?17

Q. Mr. Peltz, what's the standard deviation?  Is it first or18

second in that column that you have there?19

A. Standard deviation is the average variance from the mean.20

THE COURT:  I understand what it means.  I'm asking21

you why would you start engaging in this with such a small22

sample set?23

THE WITNESS:  Well, when you're looking for24

comparables in practical experience --25
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THE COURT:  Yes.1

THE WITNESS:  -- finding ten reasonably good comps2

is a pretty good size.  It's not -- you're not looking for a3

statistically valid sample.  You're looking for, you know, I4

think it's stated in the literature, a reasonable number of5

comps, and I think Mr. Pratt would call that somewhere, 10 to6

12 would be a good set of comparable companies. 7

You don't always even find that many.8

THE COURT:  Okay.  But if this doesn't lend itself9

to statistical analysis given such a small database, then why10

go through the pretense of calculating first and second11

deviations?  Same question I asked of Mr. Cimasi.12

THE WITNESS:  Because the deviation and the13

coefficient of variation within the comp set is important.14

Q. Mr. Peltz, can you explain to us why the deviation is15

important?16

A. Well, it gives you an idea of the grouping -- the17

tightness of the grouping within the comp set that you're18

looking at, and --19

THE COURT:  But if you put this on some plot or some20

histogram, I could see it visually.  I don't need to do all21

these fancy calculations.  Just spread out these data points22

on some kind of graph.23

THE WITNESS:  Oh, that's --24

THE COURT:  I can see whether they're close or far25
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apart and where the median lies and how far the range is from1

one end to the other.  I just -- I'm just not wowed by2

calculations of precise statistical analyses when the data set3

doesn't support it.  Statistics is the law of large numbers. 4

You don't have enough large numbers here.5

So if you admit that there's not enough here to draw6

statistical inferences, then why are you fooling around with7

statistical tests?8

Q. Mr. Peltz, in a valuation technique -- technique such as9

this one, what would be a reasonable sampling size of10

comparables?11

A. Again, the suggested number is 10 to 12.  You're not12

looking for a statistically valid sample size where you figure13

out what the population is and -- it's not statistically --14

you're looking for companies that are comparable to your15

company.  10 to 12 is considered a good set in the valuation16

field. 17

It is on a practical basis not always accomplished,18

finding that many comps.19

Q. Mr. Peltz, what happens as you start to use more comps? 20

What happens to the integrity of this number that you're21

utilizing as you add additional comps?22

A. You get farther and farther away from comparability of23

the selected company to your company.24

Q. And why is that?25
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THE COURT:  Why?  The more data you have, whether1

it's -- if it falls within a certain range, it seems to me the2

more data you have the stronger your inference is, and I don't3

know whether it makes a difference whether it's 10 or 20, but4

I don't understand this business, the more information you5

have, the less valid the analysis.  That's entirely6

fallacious.  I don't understand why you would say that.7

If you have a number of comparable companies,8

assuming you can find them, I mean my difficulty is when you9

start pulling out these things and it comes out of private10

databases and I don't have those private databases, I don't11

know what your criteria for selection is, whether it's Robert12

Morris or anybody else.  So you're playing hide the ball with13

me, as did Mr. Cimasi, and then of course, Mr. Strub and Mr.14

Steinberg asking to look in effect at your workpapers, but I15

don't have them before me, so I don't know how you select16

these companies, whether it's 10 or 20 or 40, and if it's too17

small a set then I can't derive very much benefit from this18

analysis.19

Q. Mr. Peltz, could you perhaps give us an analogy why the20

more comps you have, the more detrimental it is to the21

validity of the sample?22

A. The goal of the valuation is to create an empirical model23

of value based on the performance of the market, and so when24

you look for your comps what you're looking -- what you're25
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trying to do is find a company in reasonable in size to the1

selected target in the same industry, preferably in the same2

geographic region if you can.  That becomes a tall order as3

you start looking for more and more comparable companies, and4

so what you wind up with is either looking at companies that5

are potentially too small, so as not to be comparable or --6

THE COURT:  Well, why do you assume the universe is7

10?8

THE WITNESS:  It's not an assumption.9

THE COURT:  I mean, it's a question of how much time10

you want to spend in recovering the data on these companies. 11

If you simply say, "As soon as I can find 10, I'm done.  I'm12

going to try to find through this data -- I'm going to look at13

50 cases, and the only ones that I'm going to talk about are14

the 10 that I thin fit the best."15

THE WITNESS:  It --16

THE COURT:  But I don't know why -- I don't know why17

it's sufficient to identify 10 if the universe includes 1,00018

or 500 or 200 or 80.  I don't understand why you sign off at19

10.  That doesn't make any sense to me.20

Q. To the best of your recollection, what was the universe21

you had to choose from?22

A. You enter in -- the way we do it is you enter in the SIC23

code you're looking at into the financial database.  You, you24

know, I don't remember in this case, but you I mean, you could25
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get 50 companies, you know, and you whittle them down based on1

that trying -- I mean, frankly usually, as I said before, it's2

hard to find 10 and so --3

THE COURT:  Well, maybe if -- if it's hard to find4

10 maybe you don't have comparability.  You have too small a5

data set, as I have been emphasizing through out this trial.6

THE WITNESS:  But you're trying to equate market7

performance to a company, and comparability is more important8

than number.9

The other thing that winds up happening is you wind10

up going to bigger companies which may -- for example, you11

might go to some very large company --12

THE COURT:  But you have to be able to establish13

that you -- you've exhausted the universe of comparable14

companies that fall within a certain range, whether you do it15

by first and second standard deviations or not, and I just16

don't know what the database is.  I don't know how large it17

is, and I don't know -- I mean, I get the sense perhaps that18

you and Mr. Cimasi, "If I got five or six, I'm done," and I19

don't know what's out there because I don't see any of the20

databases.21

Do you understand my frustration?22

THE WITNESS:  I -- your --23

THE COURT:  And the numbers --24

THE WITNESS:  I have no different frustration25
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particularly when you're trying to pick them.  It's a1

frustrating process.  The database is all publicly-traded2

companies that file.3

THE COURT:  Well, but -- but Addus wasn't a4

publicly-traded company?5

THE WITNESS:  No, but my point is in looking to6

expand your comps you wind up with, you know, say Baxter7

Laboratories has a home health -- just hypothetically -- has a8

home health division, and 3 percent of its $3 billion, $69

billion of revenue are home health, you wind up reaching out10

to comps where the market is going to behave absolutely11

differently to Baxter than it is to a company comparable to12

Addus, and that's what you're trying to avoid.13

THE COURT:  Okay.  But I don't know how many14

companies are comparable to Addus because I don't know how15

large the universe that you looked at.  All I -- all I know is16

that you picked 10.  You say that's -- you know, that's quite17

an achievement, 10.  10 against what?18

So if you're going to do some sampling here, I need19

to determine the reliability of your sampling, the selection20

of your comparables against the universe in which you draw.21

BY MS. MURCH: 22

Q. Mr. Peltz, do you recall approximately what the universe23

you were dealing with?  Was it --24

A. No.25
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Q. -- 10?  No?1

A. I'm sure it was a large number of companies.  I mean, I'm2

sure it was more than 50, but I can find out what it was3

originally.4

Q. Okay.5

THE COURT:  No, but it's not on your report.6

THE WITNESS:  No.7

THE COURT:  All you do is list companies.  I don't8

know whether that's the right list or whether it's a9

comprehensive list.10

Q. Mr. Peltz, what was -- what were -- what was the criteria11

you utilized to choose these 10?  What was the methodology for12

choosing these 10 companies?13

A. We utilized the -- started with the standard industrial14

code and then from there you get the companies identified, and15

then you're looking for comparability in revenue, geographics,16

et cetera, industry, and so you're reading the data relating17

to the company.18

Q. Let's back up.  The standard -- you start with the19

database, the standard industrial code.  Where does that20

database come from?21

A. The standard.22

THE COURT:  I don't understand one of your comments.23

 You say you look for a geographic location.  Addus operated24

in multiple jurisdictions.  It may have been headquartered in25
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Palatine, but a lot of its revenues were in California and in1

other jurisdictions.2

If there were other companies -- I mean, TLC was in3

37 states, so I don't understand why it's important to4

identify where the headquarters is.  It seems to me you have a5

national industry of home health care providers. 6

Mr. Wright continued to talk about in-house, was it7

-- in-house services?  So presumably that's some kind of8

special industry niche, and you know, we're talking about9

billions of dollars of companies providing these services. 10

If you look at all the people who are billing11

Medicare and Medicaid for these services, it's a very large12

universe, and I know a lot of the companies fell out.  Some13

were acquired.  Some closed because of the economies or the14

tight regulatory controls that made it unprofitable to15

continue.16

So there was some considerable consolidation in the17

industry based upon reports I've read, but I still need to18

know what the universe was --19

THE WITNESS:  The --20

THE COURT:  -- and how you out of that universe21

selected it, but geographical location doesn't cut any ice22

with me.23

THE WITNESS:  My comment on geography was more24

generic.  When you're looking for comparables you want to look25
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to their geographic -- where their revenues are derived which1

can be critical.  As an example, if you were doing long-term2

care and you were looking at a company in California --3

THE COURT:  Yes.4

THE WITNESS:  -- and chose as your comparable a5

company in Illinois or Florida, which -- both of which have6

significantly lower reimbursement rates for long-term care,7

you'd come up with the wrong answer.8

So when you're looking for comparables --9

THE COURT:  But that's not a function of geography.10

 That's a function of regulatory controls.11

THE WITNESS:  Regulatory controls.12

THE COURT:  So your variable is not geographical13

location, but the burden on operating companies as a function14

of the reimbursement rates, and obviously that's jurisdiction15

by jurisdiction. 16

So if that's what you're saying you described it17

rather roundabout.18

BY MS. MURCH: 19

Q. So we can get some kind of methodology or rubric that you20

utilized when selecting these companies, you listed a variety21

of factors.  When you did that, did you pay any attention to,22

or did you have any factors that weighed more heavily than23

others when making this determination?24

MR. STRUB:  Judge, I object.  Lack of foundation25
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because I don't think that Mr. Peltz did any of this himself.1

MS. MURCH:  Your Honor, I would respond that Mr.2

Peltz has testified that he reviewed the analysis as well as3

insured the validity of it, so --4

THE COURT:  Well, I mean, that's the issue.  I mean,5

he didn't do it.  He used someone else to do it, and all he6

did was supervise it, and the question is if you're that7

removed from the data analysis, does that effect the validity8

of your opinion, and that may go to weight, but you know, once9

you start forming a team and delegating it out, then the10

people I need to hear from are the people who actually did the11

work.12

How many times did you redo this report?  Did you13

submit a preliminary draft to Ms. Murch, and she then sent you14

back comments, or you just did it one fell swoop, here it is?15

 How much massaging was there of this report?16

THE WITNESS:  Internally --17

THE COURT:  Yes.18

THE WITNESS:  -- there was quite a bit of massaging.19

THE COURT:  What's that.20

THE WITNESS:  There was quite a bit of massaging.21

THE COURT:  Okay.  All right.  Internally?22

THE WITNESS:  It's the -- you know, I see things.  I23

edit them.  We change them --24

THE COURT:  All right.  I understand that.25



PELTZ - DIRECT 220

THE WITNESS:  -- et cetera, et cetera, et cetera.  I1

don't believe we submitted a report that came back with2

comments that we change based on counsel.3

THE COURT:  Well, did you submit a draft before4

submitting your final report so that Foley & Lardner would5

have an opportunity to review it and point out perhaps flaws6

in your analysis, requesting further substantiation?7

THE WITNESS:  I believe that a draft was sent to8

them.9

THE COURT:  Okay.  And Mr. Strub, you had an10

opportunity to review the draft against the final report?11

MR. STRUB:  Well, this is also new, because I12

believe at the deposition the answer was no draft was13

submitted to the witness's knowledge, that he didn't submit14

any drafts, and so I think this is speculation on his part.15

I have to look at the deposition, but certainly if16

there had been --17

THE WITNESS:  I can tell you what said.  I believe18

what I said was I didn't send a draft, but I believe someone19

else in my office had.20

THE COURT:  No, but you had authorized their21

sending?22

THE WITNESS:  Yes.  Well, I don't know if I formally23

authorized it or not.  It's not an uncommon request, but I do24

believe a draft was sent.25
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THE COURT:  Okay. 1

THE WITNESS:  But --2

THE COURT:  And you're telling me it didn't get3

marked up, edited, queried, and then a request made to revise4

it?5

THE WITNESS:  Not to my knowledge, no.6

THE COURT:  Well, if you didn't send out the report7

and you weren't in the loop, was Ms. Murch or somebody else at8

Foley Lardner talking to the people you identified, Ms. what9

was it, Stranahan or something?10

MR. STRUB:  Judge, the testimony, page 44, line 2 to11

line 5:12

"Question:  Did you provide any drafts to anyone13

outside of American Express?14

Answer:  I personally did not provide drafts.  There15

may have been drafts given to counsel for Addus."16

So he didn't know one way or the other.17

The next question:18

"That would have been done by one of these members19

of the staff working at your direction?20

Answer:  Yes.21

Question:  Did counsel comment on any drafts to the22

report?23

Answer:  I don't believe so.24

Question:  But you don't know one way or the other?25
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 I mean, if they commented to members of your staff,1

would you know," and he says, "They would have told me,2

yes."3

So he goes on from there.  So this is a whole line4

of speculation, and now he's saying, "Well, yes, there were5

drafts that were sent by members of my staff."6

THE COURT:  Well, I don't think that's inconsistent7

with the answer he's already given you, the one you just read8

me.  He said, "Yes, there were members of my staff sent stuff.9

 I just don't recall anyone in my staff bringing to my10

attention comments from Foley & Lardner."11

MR. STRUB:  Well, Judge, he said there may have12

been.13

THE COURT:  The problem is it doesn't advance the14

proposition of whether in fact those comments were received15

and the staff people modified it, and then he got the modified16

report, and if he's getting input from some of his senior17

managers, and they were revising the report to meet counsel's18

concerns, then the question is was there a draft that came up19

with a different number, and was that number changed at20

counsel's suggestion?21

And I understand that in the process you go back and22

forth on these things.  I don't know of any law firm with any23

sophistication that's going to accept your report and say, "I24

don't want to see prior drafts," and I'm sure in the cross25



PELTZ - DIRECT 223

examination we'll get into, "What did you discuss at the time1

of your engagement?  Was there any suggestion of a number?2

MR. EARLY:  Judge, I apologize for interrupting, and3

in the nine days of trial --4

THE COURT:  I know.  We're ready.5

MR. EARLY:  I've not done this, but there are some6

personal reasons for making flights tonight.7

THE COURT:  I know.  We're done.  We're done.  Thank8

you.9

MR. EARLY:  Thank you.10

THE COURT:  All right.  Mr. Werner, I hope you enjoy11

your baseball game, and have we decided when we're coming12

back?  You're still working on that with my --13

MR. STEINBERG:  We're available any of the dates14

that --15

THE COURT:  All right.  You and --16

(Off the record)17
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